Title 64 Series 23

Diepartiment of Health and Human Besources
Burean for Pablic Health
RADIOGLOGICAL HEALTH RULES

Sammary of Pablic Comments:

The '{asimlogmpl Health wgula!mm G4CRRE2D, addresses the use of sll sources of radiation in West
Yirginia that are not regulated by the MNueclear Regulatory Commission (NRC) and inchude radiation
producing equipment used in the medical, velerinary, and denital fekds as well az many industrial and public
safety uses.

Response to Genoral Commonts:

The health consequences of madiation exposure are well docurmented, particularly regarding cancer. The
Burean for Public Health (the “Burean™) must protect public health by ensuring that radiation exposure to
bumans are minirmzed. Hadiation 1s vecessarily used in medical and ndusirial settings. However, with
every cxposire to radiation over the course of a person’s lifetime, the risk of cancer increases. Controls
placed on the use of radiation and the handling of radicactive materials minimizes the risk fo public healih.

Ensuring that radicactive materials are properly handied and disposed of lessens the need for costly of
environmental remediation.

The Bureau’s radiclogical health rule is modeled on the regulations suggested by the Conference of
Radiation Control Program Directors {CRCPE). The CRCPD is a cadre of radiation experts from around
the country whe work collzboratively to ensure radiation is used as safelv as possible and urmecessary
cxposures are minimized. The CRCPD has drafted model state regulations aimed at bringing unifornity to
radiation salety efforts across the United States.

The comments received are primarily directed to changes to section 16 of the rule relating to the comtrol of
radiation containing materials from naturatly occuring sources resulting from fracking practices by the oil
and gas indusiry. The naturally oa,aumng radicactive materials that undergo processing and resulis in higher
concentrations of radiation are called TENORM {techunologically enbanced naturally occurring radicactive
materials}. The radicactive materials are found in drill cuttings, drilling muds, brine, filter socks, scaling,
and other flow back roaterials from the drilling processes. Hssentially, TENORM resall from processes
where solids are separated from the fracking liguids for reuse. The process of separating the solids and
liguids results i the radioisotopes settling out, or heing flicred oui, and concentrated, resulting in
TENOEM. Because of their radioactivity, fracking wastes containing TENORM must be handled and
disposed of proparly to prolect public health.

Last updated in 2001, section 16 of 64CSR23 requires TENOEM handling and processing 1o be compliant
with radiation protection regulations. The Bureau proposes changes (o ihe role that do not add any new
requirernents. The changes are proposed to add clarity and specificity to the rule. The current rule addresses
TENGRM with radiation Hmits. The rode does not pendt down blending o avoid regulation.

The Department notes that many coraments received addressed seetion of the nule that have previously
received Legislative approval, and are not included in modifications proposed by the Depariment. In
narticalar, comments weres received including text of the rule with modificaiions 1u strikeout and underline
form. The respouses below will address each section to which modifications were proposed.

Comment:

The Proposed Bule as writien execeds the scope of the DHHRE's authority, resulting in duplicative regulatory
pversight by roultiple state agencies, therefore greater clarity is regquired to ensure the ruleruaking is
congistent with statutory authority,



Hesponse

The Burean works closely with personnel from WV Department of Environmental Prolection (DEP) Water
and Waste Management Sections in regulating TENORM facilities. No provisions of 64CSR23 duplicates
any DEP nides,

Comment

The comment was submitted that oil and gas operations should be exempted from compliance with
64C5R 23 because other applicable regulations adeguately protect the environment.

Hesponse:

The Department has reviewed the comment, and no changes were made. The purpose of 64C8R23 is for
the protection of public health and 15 not ammed at environmental protection. While NRC rules address
licensed radioisotope sources used in the drilling process, they do not regulale the naturally ocourring
radiation resulling from cedtwn ol and gas operations, While the DEP does have regalatory oversight of
e ol and gas industry, aside from solid waste disposal regulations, DEP rules do not address radiation
safety or contrel radiztion to protect public health. Purther, BEP rules do not address the handling ot
progessing of the materials to minimize possible axposures of cmployees and minimize environmental
contamination doring the processing.

Comment:

Regulation of TENORM from oil and gas activities, if any, should be undertaken by the WVDEPs 000G,
Drivasion of Air Quality and/or Division of Water and Waste Management.

Hesponse:

The Departroent has reviewed the conunent, and no changes were made, The rule addresses the handling
and processing of {he radiation contaminated materials produced by the industry, and does not address the
process of oil and gas deilling.

Comment:

SACIR23 does not apply to TENORM waste that iz destmed for landfills and received by landfills and is
therefore exempt.

Respomze:

The Department has reviewed the commont, aod no changes were rade. The DEP regulates material that
is received and disposed &l West Virginia landfills, but docs not regulate the handling of these materials
before they reach a landfill or which are abandoned.

Comrnend:

Scientific evidence, including a Pennsylvania study of TENORM, demonstrates that TENORM poses no
imrpinent and substantial danger to the public health.

Hesponse:

The Department has reviewed this corament, and no changes were made to the rule. While a singular low
ievel exposure to TENORM may not pose a risk to public health, there is no “saie” level of radistion
cxposuce 38 Lhe risk of cancer is cumulative over a lifetune, The radicisotopes most often of concern in
TENORM are Radiamn 226 and 228 have a half-life of 1600 years and are alpha emitiers. Without proper
handling and appropriate Personal Protective Equipment and good hygienic practices, these isotopes can
be ingested inside the body, and do damage even at low levels. The oil and gas mdustry processes that
concentrate the radiation can produce radiation levels that are much higher than background readings.
Repeated spills of the higuids containing radiation can be {racked into vehicles, workspaces, and homes
creating the risic of exposure beyond the industry worker.

A review of the Pennsylvania TENORM study regarding the risk of internal radiation exposures revesls
that i was conducted only &t well pad sites and not in the post-production handling of TENORM materials.
However, post-production handling of TENROM often resulis in the most tsk of exposure to radiation. In
particular, inactive TENCRM processing sites with much higher than background contaminated materials
and equipment onsite can pose a threat to nearby homes and comemuuities. Loft unsecure, iuactive



TENORM suies poses a risk o the community.

Comment:

The Proposed Rule’s use of risk-based sianderds should be applied consistently throughout the rule.
Besponse:

The Department has reviewed the corment, and responds to the particular provisions identified in the
conmnent below.

Cornment:

The Gscal note preceding the proposed mile does not comply with the Admunistrative Procedares Act
Response:

The Department has reviewed the communt and has determined that a fiscal note is not necessary because
the rule does not add any new regulatory obligaticns.

Comment:

The proposed rule should clearly exempt wastes from wells drilled pursuant to Well Work Permits issued
under Asticles 6, 6A, and 21, Chapter 22 of the W, Va. Code to avoid any concerns about conflict with the
Legislature’s inlend {o have WVIDEP regulate oil and gas activities.

Respﬂme"
The Department has reviewed this conmment, which has been addressed above, No changes were made to

the rule in responae to this conument.

Cemment:
The Proposed Rule should be revised to limit incorporation of 64CSR23 to provide much needed clanity
for the repulated communiiy.

Hesponse:
The Department has reviewed the comment, and many of the qv;:fueat@d modifications were adopted in
arder to improve the clarity of the ruls. Each specific proposal is addresses in the response to follow.

NOTE: The highlighted portions below contam the suggested change to the rule as filed.

Comment
§64-23-16, Radiation Safety Requirements for Technologically Enhanced Naturally Oecurring

Radioactive Materials (TENORM).

Response
The Department has reviewed this comment and accepts the suggested change.

Comment

The following provision should be deleted: 3,105 Definition of Unrefined and Unprocessed ore: Ore
in its natural form prior {0 any processing suc.h as grinding, roasting, beneficiating, or refining.
Response

The Department bas reviewed the comment and the provision was removed from the rmile as
duplicative.

Section 16- TENORM

Commient
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Response

The Department has reviewed this cornment and aceepts the changes to the extent that it adds
specificity. However, the Department declines to strike out the very last sentence since applicabie
worker safety, public safety and transportation reguirements are addressed in other sections of the rule.

Comment

16.2.¢. The manufacture and distribution of products containing TENORM, in which the TENORM ar its
emitu.‘d radiation is considered to be & beneficial sttribute-to_the preduct, are regisiered under the
provisons of section 11 of this rule,

Response

The Department hasreviewed this comment and will modify the rule so that 1t reads as {ollows: The
manufacture and distributlion of products containing TENORM, in which the TENORM or itz emitted
radiation is considered to be & beneficial attribute or beneficial to the product, are registered under the
provisions of section 11 of this nule. '

Comment

Response
The Department has reviewed thds comment and no changes were made to the rule as the term has
significance elsewhere in the rule.

Comment

16.3.b. Beneficial 1o the Product - the TENORM or its emitted radioactivity ef is beneficial te the
product necessary (o the use of the product,

Hesponse

The Department hasreviewed this comment and will modify the rule to add the expanded definition of
beneficial to the product.

Comoent:
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The Department has reviewed the comment and will modify the rle with the proposed definition.

Comment

16.3 4. General Environment ~- the total terrestrial, atmospherie, and aquatic environments outside the site
boundary within which any activity, operation, or process authorized by a general or specific registration
issued under this section, is performed.

Response

The Department has reviewed this comment and has modified the rule to aceept the suggested change.

Comment

16.3.¢. Product - something produced, made, manufactured, refined, or benefitied by .the incorporation
of TEMNORM or its emitied radinactivity, but does not include waste or byproduct material that may
include radicactive material

Hespomnse

The Department hasreviewed thiscomment and partially accepts the expanded definition so that the wording




{the definition would read: Product - somothing produced, made, manufactured, refined, or benefitted
by the incorporation of TENOQRM or its emitted radionetivity. The remainder of the suggested changes
are rejected because inclusion of the romainder of the suggested defintion would remove sore industrial
activily where radiation is encountered and concenirated ihrough raanrmade activities,

Comment- Specific to oif and gas
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Respanse
The Department has reviewed this comment and accepis the suggested change,

Comment
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Respanse
The Depattment reviewad thiscommentand accepts the change of terminology from licensee to registrant.

Comment
16.4.d,
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Environmental Protection, inginding the Division of Alr Quality, Division of Water aud. Waste
Mansgement sod the Office of Ofl and Gas arc ol sublect to this sestion rale for thal TENOEM-waste.

Hesponse

The Department bas reviewed this comment has modificd mle accordingly to refiect the proper name of the
Department of Environmental Protection. No other changes were made to the ruie becanse none of the
added regulatory agencies or documents pertain to radiation contrel measurcs which would protect
employees and public health through control measures that would mitigate conditions prior to reloase of
radiation

Comment — Specific to oif and gas

16.4.6. The rangportation and storage incident to transportation are governed by Bsections 8. and 184, of
this mile.

Response

The Drepartiment has reviewed this coroment and accepts the suggested change.

Comment
16.4.5. Persons whe regsive, DOSSEES, oF use process, trapsfer, distribute. or dispose of TENGRM shall
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Besponse

The Department has reviewed thiscomment and makes agrees 1o adding the qualifiers of meeive, use, provess, transfar,

distribute or dispose of ... However, the Department declines the remsinder of the suggested changes.

Comment

1048 Fesons whe recelve, possess iransfor, or dispose of drill oufiings or waste containing
JTEMORM arising from or relsted to well work permits suthorized pursuant fo articles 6, 64 or 21
of chapter 22 of the West Virvinia Code,

Response

The Department has reviewed this comment and malkes no change in response since drill cutiings and waste
are known to have radiation contamination.

Congent

16.5.b. Persons subjoct to & specific registration under this section shall comply with radiation protection
standards set out in section 6 |insert spiecific portions of section that are applicablel of this rule.
Response

The Department has reviewed this comment and no changes were made to the rule. Al persons registerad
under this mle are responsible for following radiation protection standards as outlined 1o all of section 6.

Comment

16.6. Protection of Workers During Operations. Each person subject 1o a specific registration
under this section shall conduct operations in complisnee with the standards for radiation protection set out
in the refevant sections 6 and 13 of this rule.

Hesponse

The Department bas reviewed this cormnment and no changes were made in response. All persons registered
under this rule are responsible for following radiation protection standards as outlined in sections 6 and 13,
These sections are specific to worker protection and their rights.

Comment

16.7. Release for Unrestricted Use and Conditional Release. Fach person subject to a gpecific regisiration
under this scction shall:

Responge

The Department has reviewed this comment and no changes were made to the rule. The provision should
apply to any regisiration,

Comment
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Hesponse



The Department bas reviewsd {his comment and accepts the suggested change.

Conunent — Specific to oif and gas

16.7. .. The averase member of the critical sroun w
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Respansa

The Depurtinent has reviewed this comment and acoopts the suggested change,
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Resp@me

The Departiment has reviewed this coroment and no changes were made in response.  Failure to test for
radiation comtamination below the top 15cm soil layer may result in future disturbances to radiation
materials that exist in the subsequent Javers of soil.

Comment
18.7.4. Suecilic Heensees vepdstrants shall meet the renuirements of sections 16,12, and 16.17 apolicable
0 remediation and termuination of the Heense,

Resgpanse
The Department has reviewed this comment and accepts the suggested change,

Comment

16, 7.2, General }E‘E‘eﬁ%ﬂeﬁ-}:’ei‘ﬁt!‘aii‘h shslj“gggji the asency in writing grier fo commencing activities o
reclaiip the site. Peesntamingg ; Hirg-s

Response

The Department has reviewsd this comment and agrees with changing licenses to registrant. The Ageney
disagrees with striking the last serwence, However, in the last sentence, the word Beense should be changed
o registration,

B
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Response

The Department has reviewed this corument and agress with the suggested change

Comment
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surface poorto release fron the site,
Response
The Department has reviewad the comment and makes no change in 1espom¢. 30 microroentgen per hour
is the national suggested standard by CRCPD and is approximately 2 V4 time background levels.
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Comment
16.7.4. Equipment not released for unrestyicied use, Boulpment contaminated with TENOEM in

Hesponse
The Department has reviewed the conynent and has modified the mule accordingly.

Comment
16.%.a. Each person subject to a registration under this rule, unless exempt pursnant fo 16.4., shall manage
and dispose of wastes containing TENORM:

Eesponse
The Department has reviewed the comment and has modified the rale accordingly.

Comment

t6.8.2.1. By transfer of the wastes for disposal to s facility registration-under subiect to {he requirements
for vranium or thoriwm byproduct materials in either 40 CFR 192 or 16 CFE 40 Appendix A or to a facility
subject {o regulation by the West Virginia Department of Environmental Protection; or

Response

The Prepartment has reviewed the conument and agrees to sirike “registration under™ and change to “subject
o the.” However, wording related to the WV Department of Environmental Protection {W VEEFR) will not
be incorporared since the WVDEP does not regulate sites that handle wranium and thorium byproduct
raaterials.

Conmrsent

16:8.a.3. By transfer of the wastes for disbossi at s permitted solid or bazardous wasie disposal
facility, provided such facility is not probibited from receiving and disgosing such TENORM waste
and the disposal is i accordance with apudicable federal and state lawi or

Response

The Department has reviewed the comment and has modified the rule accordingly.

Comment

16804, By transfer of the wastes for dispesal in another state ss otherwise sppreved by ihe
anplicable sovernments! apthority: or

Response

The Depariment has reviewed the comment and has modified the rule accordingly.

LComment

Le.8.a.5, By disposel in an injection well apyroved in acoordance with West Virslnda Department of
Eavironmental Protection vesuiations ov at an out-of-state injection well apniroved by the anplicable
sovernmenial guthority '
Response

The Departroent has reviewed the conunent and has modified the rule accordingly,

Comment

[6.8.2.36. In accordance with alternate methods authorized by the agency upon application or upon the
agency's mitiative, consistent with section 16.3 and where applicable the ¢lean water act, safe drinking
water act and other requiremests of the US Environmental Protection Agency for disposal of such wasies.
Rasponse

The Department has reviewed the comment and has modified the rule accordingly,



Conment
16.8.b. Equipment contaminated with TENORM in excess of levels specified in Table §4-23 Se-li, which

18 o be disposed of as waste, shall be disposed of
Responee
The Department has reviewed the comment and has modified the rule sccordingly

Comment

16.8b.2. 3
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Response

The Depariment has reviewed the comment and no change was made in response.  However, the
Department found an error in this section. The 100 microroenigen should be 30 microroetgen.

Lammeni

Hesponse
The Department has reviewed the corment and has modified the rule sccordingly.

Comnent

16.8.de. Records of disposal, inchuding manitests, shall be maintained pursuant to the provisions of section
6,38 and 6411 of this mie.

Response

The Drepartment has reviewed the commment and has modified the rule aceordingly,

Comment

Respmzse
The Departiment has reviewed the comment and has modified the nie accordinghy.

(iommem

Response
The Bepartment has reviewed the comment and has modified the rule accordingly.

Comment

16,86t Coglainers other than containers repulated pursuant fo the West Vireinia Abeoveeround
Sterave Tank Act, or kept at a facility less than 9 days and baving a capacity areater than
fnsert canacitvl:

Response:

The Department bas reviewed the comment and no changes were made. Many of the tanks used in the (il




and (as industry while required 10 be registered under the West Virgimia Above Ground Storage Tank Act
are not parsuant to inspection of the anks for leaking of contained material, which may resall in oxposure
o radioactive isotopes.

Comment

168 «f ], Containers contnining TENORM waste shall be keot in a leak-srool conlaner,

Eesponse

The Department bas reviewed this comment and has modified the rule with regard to numbering. The
additional language improperly limits the scope of this provision and was not incorporated.

Comment
16, S\wl Ihe remsamn- qh.ﬂi use g conﬁmer madf: of or med wﬁh mater Efs hai wiil not reac‘t wi‘th or

Dways b@ closed and sealed during storase or

Y rusiure the

-.-.-‘-..v.“-.“.““‘

-.;.le,d i sw_h a raauner thal sach container

beled with the following dnformation Hilor 1o

Respﬂns‘e

The Department has reviewed the comments has modified the rule with regard to rumbering, but does not
add the word waste to these provisions as the modification would unnecessarily narrow the application of
the rule as to containers of TENROM.
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Response

The Departinent has reviewed the comment and has modificd the rale accordingly.

Comment

16.8-»F£7 13 Labeled as raddosss
Respange

The Department has reviewed this comment and no changes were made in response as unnecessarily
confusing o people who may handle the material,

ST ENORM waste,

Cammcnt - Spesific to Oil md Gas




waste The sc‘r‘edu zmd mcdurc must be adeﬂuate i (ithLt

Response
The Department has reviewed the comment and has wodified the rule accordingly,

Comment

16.9.a. Subject to the requirements of sections 18.5 - 16.8-and-sectien-16:38, 2« general regisiration is
hereby-fssnediy hereby isseed fonersons who shallbe reqnived-do possess, own, use, transfer, distribute
ot dispose of TENORM without re gaﬁi to quantily which registration shall apply to every facility owned
oF operated by that person,

Response

The Departrnent bas reviewed this comment and no changes were made. Persons need to apply for
remstration and registration must be site specific,

Comanent

16.9.b. +his-A general regisiration does not authorize the manufacturing of products contaimng TENORM
i concenirations grealer than those specified in section 16,4 nor the reccipt und disposal of TENGRM
wastes from other persons.

Response

The Department has reviewed the corement and has modified the rule secordingly,

Comment

16.9.¢c. The decontamination of equipment, facilities, and land shall be performed only by persons
specitically registered by the ageney or another licensiog siate o conduct such work. However, emplovees
or condractors under control and supervision of a geveral registration can perfonn seufine maintenance on
equiprnent, facilities, and land owned or controlled by the general registration, Maintenance that provides
a different pathway for exposure than e found in daily operations and that increases the potential for
additional exposureds net constdered routine must be performed in 8 wanner that ensures exposures
do not exceed Ievels allowahie by this section.

Hesponse |

The Department has reviewed this comment and no changes were made 1o the rule. Brmplovee protection
W prevent unnecessary exposures theongh dillorent exposure pathways needs to be undertaken only by
those registered ag Specific Registrant,

Comment

16041 A The equipment and facilitics contaminated with TENORM or mater inls containing
TENORM are to be used by the recipient for the same purpose_or managed in 3 similar reanner; or
Response

The Department has reviewed the comment and has modified the rule accordingly.

Commend

t6%e Distribution of TENORM products between general registrants. The distribution of TENGRM
products not exempt from this rule from one general registration to andther general registrant is authorized
provided the product 1s accompanied by labels or mandfests gy other refevant informational materials
which identify the type and amount of TENORM.

Response

et
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The Departrnent has reviewed this cormment and no changes were made in response as reducing clanty of
the rule.

Comment

16.10. Specific Rogistration. Unless otherwize exempt, a pexsen shall obitain » specific registration §
rogtivadae wibdch shall be applicable (o each facility swned or oplerated by that verson in grder o
Response

The Department has reviewed this comment and no changes were made as all registrations must be site
gpecific,

Coroment

16.10.a. Manufacture and distribule suy FENORM-materislerconsumer o retail product containing
TENOEM unless authonzm by subsection 16.%.¢, exempted under the provisions of section 16.4, or
registered under the provisions of section § of this rule;

Respomnse

The Department has reviewed the cormment and has modified the rule accordingly.

Comment

16.11.a. Applications for specific registration shall be filed in & mannmer and on a form prescribad by the
agency and include the reqistration fec as authorized pursuant to 64 CSK 51, Apvendix B, Section 3.B..
Response

The Depariment has reviewed the comment and agrees with adding the reforenve (o 64CSES 1 but not the
appendix and subsection as there arc appiicabic fess in other sections that also apply.

Comment
5% ] Ld. An application for 2 gpecific registration may inchude a requost for & registration gutherizing

@

spplicable to one or more facilities, sites and activities.

Respunse
The Diepartment has reviewed this comment and no changes were made as all regisirations nmst be site
specific,

Comment

16.12.a. Aregistration application s4di-peay-shall be approved if the agency determines that:

Response

The Department has reviewed this comment and no changes were made in responsc as impermissibly
eliminating dseretion of the agency.

Cﬁmment

in qucstmn for the purpose, or in the manner, rﬁquemed in dCuﬁ)l‘duIl(,ﬂ wzth ﬂllS e in such a marnmer as
to protect the public health and safety or property;

Response

The Department has reviewed the comment and will add the words “or manage.”

Comment

t6.12.a.4. The apphicant satisfied all applicable ggesisbroquirements in this section; and
Respouse

The Department has reviewed the conunent and has modified the rule accordingly.

12



Comment

i6.12.b.  An spplication for a specific registration o decontamingte equipment, land, or facilities
contaminated with TENORM in excess of the levels set forth in subsections 16.4.a, 1675, or Table §4-23
Holl, as applicable, and 1o dispose of the resulting wasie will be approved if

Response

The Department has reviewed the conunent and has modified the rale accordingly.

Commpnt

1012025 Forcach site fecbedisted on the specific revistrationssan-autherized site, the anulicant shall
submil githen:

Response

‘The Depariment has reviewed the comment and has determined that further clagification is needed. The

Comment
16.12.c.1. The applicant satisfies the general requirements specified in subsection 162312 .a;
Hesponse

The Deparimient has reviewed the commaent and has modified the rule accordingly.

Comment .

16,132, In normal use and disposal of a single exempt fem, and in normal bandhing and storage of the
Guantities of exempt dteras likely to accumilate in one location dunng marketing, distribution, installation,
and servicing of the product, it is unbikely that the TEDE in any one year, to a suitable sample of the group
ol individuals expected to be most highly exposed to radiation or radioactive material from the product will

Hesponge
The Department has reviewed the comment and has modified the rule accordingly.

Comment - Specific to O and Gas

15.83.b. Inuscand disposal of a single exempt itern and in handling and storage of the quanlitics of exempt
itemg likely to accumulate in one location during marketing, distribution, instaliation, and servicing of the
product, the probability is low that the contairment, shielding, or other safety feanuwes of the product would
fail under such eircumstances that a person would receive an external radistion dose or dose commitment
in excess of the dose to the appropriate ovgan as speeiticd in Column H of the Table 64-23 Bl in-Subsection
&4 and the probability is negligible that a person would receive an extemal radiation dose or dose
copumitment in excess of the dose 1o the appropriate organ as specified in Column TH of the Table §4-23 én
Subsectiont6-14Hhb,

Response

The Departmoent has reviewed the comment and has modified the rule accordingly.

Comnient - Specific te O and (as

Response
The Department has reviewed the comment and has modified the rule accordingly.

Comment

16.15a Upon a determination that an application meels the requitements of this rule, the agency
withigaeshall issue a specific registration authorizing the proposed astivity in such form aud containing
such conditions and limitations as it deems appropriate or necessary.

Respoase

13



The Departiment has revicwed the comment and no change was made in response as improperiy eliminating
agency discretion.,

Comment

16,150, The agency may incorporate in any Heemse-specific registration at the thne of Issuanee, or
thereafier by amendment, such additional requirernents and conditions with respect to the registrant’s

receipl, possession, use, and transfer of THNORM subject to this section as it deems appropriate or

necessary in order {o:

16.15.b.2. Require such reports and the keeping of such records, and to provide for such inspections of

activitics under the Heemsespecific rogistration as may he appropriale or necessary; and

Response

The Department has reviewed the comment and has modified the mile accordingly.

Comment

16.16.a.1, Each specific registration issued pursuant to this section shall be subject to all the provisions of
this nule, now or hereafter in effect, and to all rules, and orders of the agency,

10.16.a.2. No gpeeifie registration issued or granted under this section and no right to possess or atilize
TENCORM granted by any sgweciﬁc registration issued pursuant to this section shall be transferred, assigned,
or in any roanner disposed of, sither voluntarily or involuntarily, directly or indirectly, through transfer of
conirol of any gpecific registration to any person unless the agenoy shall, aller securing full information,
find that the transfer 18 in accordance with the provisions of this rule, and shall give its consent in writing.
16.16.8.5. Fach specific registrant shall:

165.16.2.5. A1, A specific rogisimat;

16.16.2.5.A2. An entity controlling a specific regisirant or lsting the specific regisiration or gpegific
regisirant a8 property of the estate; or

16.16.a.5 A3, An sfitliate of the spegific regisirant.

16.17.c.1. Spbmit an application for specific registration renewal under section 16.15; or

16.17.¢.2. Notify the agency in writing, under subsection 16.17.h, if the specifie registrant decides to
discontinue all activities involving TENORM.

16,174, If a specific registrant does not submit an application for specific repistration renewal onder
subsection 16,18, the specific registrant shall, on or before the expiration date specified in the specific
registration:

16.17.d4. Submit a report of disposal of TENORM and radiation surveys to confirm the absence of
TENORM or to estabiish the levels of residual TENORM contamination. The gpecific registrant shall, as
appropriaie

16.17.4.5, If levels of residual activity are less than those established in section 16.7, the specific registrant
ghall so certify. IF the agenoy determines that this certification and the information submitted under
subdivision 16.17.d.4 1 adequate and surveys confirm the findings, the agoney will notify the specific
registrant in writing that the registration is temrninatad.

16.17.e. Bach specifie registrant who possesses residual TENORM under subdivisior 16.17.4.6, following
the expiration date specified in the specific registration, shall:

16. 1’? e 2. ‘Lm tmue to uomfol ;,ntr} to r-:,bmcted arcas until u} h)cai T3 are mi‘table for felease ﬁ)r
i:crmmcﬁ.ﬁ:d .

1619 Amendment of Specific Registrations al Request of Registrant. Applications for amendment of a
speeiiic registration shall be filed in accordance with section 16,11 and shall specify the respects in which
the registrant desires the gpecific reristration to be amended and the grounds for such amendment.

1640, Ageney Action on Applications to Renew and Amend Speeific Registrations. In considering an
application by a sgecifie registrant to renew or amend the specific repistration, the agency will apply the
eriteria set forth in section 16.12.

Response

The Department has reviewed the commenis and has modified the mie accardingly.
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The Depariment has reviewed the cotunent and accepts the change of wording for specific registrant, But
rejects the suggested wording of “a fisted” and instead substitutes “a reglstersd™,

Comen

P‘ {623, Rach person vegistered by the aganoy pursuant fo this section chall confing wse and possession
fihe TENORM rpegdstered (o the lovations and pwposes authorized in the gpeific registration.

Respmw

The Department has raviewed the cormment and agrees with the change.

Comment ~ Specific to o and gax
16 fhad. Fach person register {E by the agenoy parsuant to thg section {3 subject o the general Heense
provigions of sections 166, 16.7 and 16,8,

Response

The Depariment has reviewed the comment and bas modified the rale sccordingly,

oopnment
168168 7. N
U&{‘ :\f ’3_'__

itinnaf Site o
)R“\fi éms ;ail i

-;*:: 5 5] te or uortion m‘ g }‘a E;u ;nd !*
IR "c"fms not een used for aw:rmi m‘ twa
2 the fo

by
~Howing mionustion in wrikng

RQ“&PQR&E
The Depariment has reviewed the corrpent angd has modified the e accordingly,

Comment

et 7e. Brcept as provided in subdivision 16.17.4.6 and mil 16,18, each spooifie rggstration
shall Em effective im* torm of five veary and shall expive o1 the end of the specified day in the month an
ration date on g specific Heeusey ceistration appliss coly o the suthouriiv s
mﬁs&ﬁ‘%ﬁ»ﬁ%&m@{%ﬂmmd fucilities, sites or activities, Exvimticnof 2 speaiie Heemse-registraion
shadl oot reliove the Besssee-repbstrant of respouanbility S deconmmssioning fis Helliy and ferminating
the speciiic Heenseregistratiog,
Rﬁ%pi}ﬁfm
The Depardmont has reviewed the conpuent and has modified the rde to change the words “Hesase™ to

yoar staiod th

“regisivation” and “Heensee” o "‘r{;gisi;'ani\” The duration of fhe lcense was pol meorporated as
wmecessarity changing the operation of the rule.

{Tﬁmﬁwﬂs‘

16.17., Fach spegific registrant shall m‘*iﬁ ihe agency i wriling }:’i re umﬁ ferninaion of the speeifie
registration when the specific registrant decides o toroxinate all aotivities involving TENORM authorized
undertheg ‘§M‘$‘§§E€“~‘ stration. This notification and 1‘%(;&1@5%&}1‘;@;‘511 natson G it?m specific restralion must
inchude the reporis and inforaation speetfied in subdivision 181746 i apnlicable. The vegistrant is
subiect to the provisions of subsections 18.17.d and 16,17 ¢, as applivable.

Hegponse

The Department has reviewad the comment and has reodifed the nudc aceordinegly.

!_‘J
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Comment

16.17.4.3. Properly dispose of TENGERM waste; and

Response

The Department has reviewed the comment and has modified the rule accordingly.

Comment

l6.17.d.6. Iflevels of residual TENORM are not in conformance with criteria established in section 16,47,
the gpecific repistration continues in effect beyond the expiration date, if necessary, with respect to
possession of residual TEMNORM until the agency notiffes the specifie registrant in writing that the specific
registration is terminated. During this tims, the specific registrant is subject to the provisions of subsection
16.17.e In addition {o the information submitted under subdivision $3%-d416.17d.4, the specific registrant
shall submil a plan, if appropriste, for decontaminating the location or locations and disposing of the
residual TENORM.

Kesponse

The Department has reviewed the conment and has modiBed the nile accordingly.

Comment

i6.18.3. Applications for renewal of specific registrations shall be filed in sccordance with section 16.11
and section 16.17.¢.1.

Response '

The Department has reviewed the comment and has modified the rule accordingly.

Compent
16.18.5b. Inany case in which a sgecific registrantigs, not less than 30 days prior to expiration of an existing
shegific registration, has filed an application in proper form for rerewal or for 2 new specifiic registration
authotizing the same activitiss, such existing spesific registration shall not expire until final action by the
AZENCY.
Respense

The Department has reviewed the comment and has modified the rule accordingl

Comment

Hesponse
The Department has reviewed the cornment and no change was made to the rule as improperly eliminating
the ability of the agency to enforce the mie through admindstrative action,

Comment

1621 ke, Anv specific mgmmimn may be revoked, suspended, or modified, in whole or in part, for any
material false statement in the application or any materially_false statement of fact reguired under
provisions of this mle, or becanse of conditions revealed by such application or staternent of fact or any
report, record, or inspection or other means which would warrant the agency to refuse fo grant a specific
registration on an original application, or for violgbion of, or failure to observe any of the applicable and
substantive termis and conditions of this rule, or of the speeific regisiration, or of any rule, regulation, or
order of the agency.

Response

The Department bas reviewed the commend and no changes were made. The suggested additions to thds
provision are issues that would more properly be raised in a challenge to administrative action.




Comment

i6.21.eb. Uxcept in cases of willfulness or those in which the public health, tcrest or safety requires
otherwise, the apency shail not modify, suspend or revoke a specific registration prior to the institution of
procesdings uniess facts or conduct which may warrant such action shall have heen called to the attention
of the specific registrant in writing and the gpeeific registrand shall have been accorded an opportunity to
demonstrate or a hiew compliance with all lawful requirements,

Response

The Department has reviewed the comment and has modified the nide accordingly.

Comment

16.22. Reciprocal Recognition of Specific Registralions. Subject o this rule, any person who holds a
specific registration gy simBar specific Heemse from an agreement state or a Heensing slate, and issued by
the agency having jurisdiction where the gpeciiie regisirang mainiaing an office for directing the ropistered
activity and at which radiation safety records are normally maintained, is hereby granted a general
registration to conduct the activities authorized fn such registering docurnent within this state for a peried
not i cxeess of 180 days inany calendar year provided that:

Response

‘The Drepartment has reviewed the cormment aod no changes were made to the rule as unnecessary to the
administration of thig provision,

Comment

16.22.b. The oui-oi-state registrant ox Heensee notifics the agency in writing at least three days prior to
engaging in such activity. Such notification shall indicate the location, period, and type of proposed
possession and use within the State, and shall be accoropanied by a copy of the pertinent registering
document. ¥ for a specific case, the three day period wonld mnpose an undue hardship on the sut-of-state
registrant gr lHeemsee, the registrant may, upon application to the agency, obtain permdssion to procesad
saoner. The agency may walve the requirement for fihing additional written notifications during the
remainder of the calendar vear following the receipt of the initial netification from g person engaging in
activities under the general regisiration provided in subsection 16.22.a;

16.22.c. The oui-of-state registrant or jicensee complies with all applicable rules of the agency and with
ail the terms and conditions of the rogistering document, except any such tetrns and conditions which may
be inconsistent with applicable rules of the agency;

i6.22.d. The out-oi-state regisivant gx Hoemsee supplies such other information as the agency may request:
and

16.22.e. The out-of-state registrant ox Heegsee shall not transfer or dispose of TENORM possessed or used
under the general registration provided in subsection 15.22.a except by transfer 16 a person:

Hesponse

The Department has reviewsd the conunent and has modified the role accordingly.

Comrsent

16.23, Financial Surety Arrangements for Specific Redistrations. Porsuaatto-§64-08R-23-ebach speciiic
registrant or applicant for a gpecific regisiration under scotion 14,12 shall post with the agency financial
surety, or securily, to ensure the protection of the public health and safety ansi the envirpmaent in the event
of abandonment, default, or other inability or wnwillingness of the speciiie registrant to meet the
requirernents of this rule. Financial surety arrangements shall:

Response

The Department has reviewesd the commend and has modified the rule accordingly.

Corgment
16.23.b. Be in an amount sufficient to meet the applicant’s or registrant’s obligations saderthe-act-and-this
rmdefor remediation of anplicable registered the facility or facilitdes, land. and equwmem and shall be g
W&M@m%ﬁmm based upoo agency approved vost estimatesyan tHiopalamonntd
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necssssry-for-vemedintion;

Hesponse

The Department has reviewed the comment and no change was made to the rile. The Depariment is aware
of TENORM sites have operated without permit and have been abandoned with radiation contamination,
Without proper financial secunty, abandoned TENORM sites become a lepacy of remediation costs to the
citizens of Wost Virginia. The one million mindiroum financial security is & reasonable cstimate for radiation
cleanup costs for an abandoned site and is not out of line with financial surety costs required for other

indusinies or other states,

Conument

16.23.c. Be established priov to dssuance of the registration or the comymencement of operations to assure
that sufficient funds will be available fo camry out the decontaminatior and decommussioning of the facility
oy facilitics;

Response

The Department has reviewed this comment and no changes were made in response. All registrations must

be stie specific,

Comment

5 S
e =g

Hesponse
The Departmend has revicwed the cormment and has modified the provision aceordingly.
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August 5, 2020

Bureau of Pubiic Health

West Virginia Departmeant of Health and Human Resources
ATTN: Aprit L. Robertson

e-mail: april.lrobertson@wy . gov

One Davis Sguare, Suite 100 East

Charleston WV 25301

Dear Ms Robertson

Waste Management of West Virginia (WMWY Is submitting the following comments on the Proposed Rule on
“Radiological Health," 64 C.S.R. 23, Attached is a marked-up copy of the Rule with our comments highlighted,

Specifically, i Is cur interpretation that the Rule does nob apply to landfills regulated by the WVDEP Solid Waste

Environmental Protection are not sublect to this section for_that TENORM waste.

Since Non-hazardous Waste is reguiated under RCRA and landfills are permittad under RCRA subtitie D requiremaents
which the WVDEP (equivalent State authority) has adopted it i3 clear that TENORM destined for landfiils and received by
lendfills is exempt.

Aftached is a roarked-up version of the draft rule with further comments for your consideration

WMWV respectfully requests that the Department consider WMWV's commants and implement WMWV's suggestions
as submitted. WMWYV appreciates the opporiunity to comment on the Prapaosed Rule, Please do not hesitate 1o contact
us should you have any further questions.

Regards

/
i

- d A /i
:;i,f Ho L Jifod

Sandra Disalvo



West Virginia Od and Natoral Gas Association
and
Independent Ol and Gas Association of West Virginia, Ine,

Joint Comments o the Proposed Revisions to Legislative Rule, 64 C.S.R. 23,
"Radiological Health™

To:  Burean of Public Health
West Virginia Departiment of Health and Human Resources
ATTN: Aprid L. Hobertson
e-mail: aprilLrobertsoniiwv.gov
One Davis Square, Suiie 100 East
Charleston WY 253061

West Virgimia 01l & Natural Gas Association ("WVONGA") and Independent Oif & CGas
Association of West Vaginia, Inc. (TOGA™) appreciate the opportunity to submit the following
joint comments on the proposed revisions to legishative rule, "Radiological Health 64 C.S.R. 23
{"Proposed Rule”). The Proposed Rule was submitted to the West Virginia Secretary of State on
Tuly 6, 2000, including a notice that written comments must be submitted to the West Virginia
Diepartment of Health and Human Resources, Burcau of Public Health ("DHHE™ by 500 pam.
August §, 2026, WVONGA and IOGA (sometimes jointly referred to herein as "Commenters” or
“the Associations”) are recognized as representing viriually the entire ofl and gas ndustry in West
Virginiz and appreciate the opportunity fo submit their joint comments to the Proposed Rule.
These comments are submitted without prejudice o any member of one or both Associations
subrpitiing  commeats, inchidig  comments that may be hconsistent with thess comments,
concernmg the Proposed Rule,

The Associations

Chartered in 1915, WVONGA is one of the oldest trade organizations in West Virginia,
and serves the eotice ofl and gas indusiry,  The activitics of WVONGA members Include
construction, covironmental services, drifling, completion, gathering, transporting, distribution
and processing. WYONGA members operate in almost every county in West Virginia and employ
thousands of people across the State, with payrolls totalng hundeeds of millions  of dollars
annually.  Members have cumulative investment of nearly ten billion dollars in West Virginia,
account for most of the production and recent well work permits, operate more than 20000 milkes
of pipeline across the state and provide ofl and natural gas to more than 300,000 West Virginia
hornes and businesses. As such, WYONGA s members have akeen mterest in all aspects of healih
and environmental regulation assochted with off and gas activities, incliding the Proposced Rule.

Formed in 1959, [OGA 5 a statewide nonprofit frade association that represents companies

engaged in the extraction and production of natwral gas and oil in West Virginia, as well as the
companies that suppaort these extraction and production activities.  [0GA was formed 1o promote
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and protect a sfrong, competitive and capabk ndependent natural gas and ol producing mdustiry
i West Virginis, while also prolecting the natural environment of our state. 1OGA has been in
existence during times of boom and bust and its members have a long history of driving innovation
in exploration and development of West Virginia™s ol and gas reserves. [OGA members operate
m virually every county in West Virginia and have a longstanding tradition of working with the
West Virgimia  Department of Environmental Protection {“WVDEP™) and other stale agencies {o
kelp regulators understand existing operations and new innovations and how to cffectively regulate
new technologies in a manner that protects public health and the environment while promoting the
economic developmernt so crucial to West Virginda,

itis m this spirt of experience and partnership with DHHR that the Associations offer
these commen(s,

Tniroduction

The Assccations’ primary focus in these comments relate to Section 16 stled "Radiation
Safety Regquirements for Technologically Enhanced Radioactive Material”! and the potential
applicationn of this section 1o oll and gas wastes meluding, but not fimited to, drill cuttings,
produced water, taok bottoms and sediments, Section 16 of the Proposed Rule appears to be a
much more reasonable substiute for DHHR’s 2017 proposed  legishtive rule  titded
“Technologically Enhanced Naturally Occurring Radivactive Matedal” 64 C.8.R. 23A (%2017
Proposed Rulke™). The Associations opposed the 20817 Proposed Rule due 1o its broad nature and
it was ukimately withdeawn by DHHR i September 2017, The Associations acknowledge that the
current Proposed Rule s more moderate in scope and vecognizes that it follows, to some extent,
the recommendations in Part N (2004) of the Conference of Radiation Conirol Program Directors,
Ine's ("CRCTD") "Suggested State Regulations for Control of Radiation” In partioular, the
definftion of TENORM conforms to the CRCPD definfion  and represends an appropriate,
reasonable and manageoable description of the broad category of TENUORM. The Associations
support this change to DHHR s consideration of bow to properly define TENORM.

While the Associations support DHHR s efforts to protect the human health and its efforts
t0 align the Proposed Rule with the framework of the CRCPD, the Associations request that DHHR
revise and chrfy certain aspects of the mle to; () avoid dupheative regulatory oversight by
multiplie state agencies that seems to conflict with the intent of the West Virginia Legishture; (1)
expand upon the potential economic mpact of the Proposed Rule: and (6 revise to prevent
inconsistencies within the Proposed Ruk.

A, General Comments

As an initial matter, the Asscomtions and thelr members recognive the oritical importance
of the safe and effective exploration, drifing and operation of ol and gas wells, consistent with
the protection of human health and envirooment. Decades of experience in developing ol and gas
resourees i West Virginia and across the United States—-as well as nunerous scientific studies

' Consistent with the A ssodations attached comments to thetext ofthe Proposed Rule, we note that thewords
“Maturally Oceurring™ should be insered betforethe word “Radiosctive” in the title of Section 1610 more accuratsly
reflect the scope ofthe proposediule.
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and reviews--demonstrate that the ¢nvironmemtal risks from TENCOREM in off and gas well
operations are already adequately managed. This knowledge moludes shale development wtflizing
new driling and completions techniques.

The Associations do not believe that the Proposed Rule will generally apply to ol and gas
operations, as these operations gencrally do not receive, own, possess, use, process, transler,
distribute, or dispose of TENCORM at or above the exposwre it listed in Section 16.4.f of the
Proposed Rule. Additionaily, TENORM wastes generated by the ofl and gas ndustry are subject
to regulation by the WVYDEP Dhivision of Water and Waste and are therefore exempt under Section
16.4.d. of the Proposed Rule. However, additional clacity is required to provide certainty fo the
regulated community and clkarly delineate the regulatory authority of DHHR vis-a-vis the
WVDEP, particularly with respect to the management, storage, transportation and disposal of
exploration and production (E&P) wastes {e.g., drill cuttings, completions waste, tank bottoms,
and produced water). The Proposed Rule has the potential {o signilicantly impact ol and gas
operations with dupficative regulations that directly conflict with the express granis of statutory
authority the West Virgioh Legbladwe made to the WVYDEP with respect to ol and gas wastes,
uniess the Asseciations” recommended revisions are made. Nonetheless, the Associations support
DHHR s use of risk-based standards for regulating TENORM, which scrve (o protect human
public and worker health and safety, while still providing regulbied entities with flexibility in
demonstrating compliance, Such risk-based standards should be applied consistently throughout
the Proposed Rule, as they are generic to all forms of TENORM. The inconsistert application of
congentration-based standards i some sections and risk-based standards i others shoukd be
rectified. (see e.g., Sections 16.4.1. 16.7.c.1 and 16.5.d. of the Proposed Ruie).

Accordingly, the Associtions request that certain exemptions and provisions be revised to
provent duplicative oversight by DHIIR and WVYDEP's Office of O#f and Gas °00G™) and
Duvision of Water and Waste Management (DWWM”), and to avoid unnecessary regulatory
burdens.

1. The Proposed Rule as written exceeds the scope of the BHHAR's authority,
resulting in duplicative reguiatory oversight by multiple state agences,
therefore greater clarity is required to ensure the rulemaking is consistent with
statudory authority.

While the DHHR cites W.Va, Unde § 16-1-4 as authority for the Proposed Rolke & the
forms filed with the West Virginia Secretary of State's office, DHHR should clarify the authority
upon which it asserls the Proposed Rule is necessary and appropriste.  Whike DHHR has the
authority to regulate to profect human health, as identified in Section 16-1-6, the Proposed Ruke as
curtently written encroaches on WVDEP's authority to regulate ofl and gas operations and solid
waste resulting therefrom, inchiding E&P wastes.

Section 16-1-4 authorizes the Secretary to propose rules v accordance with the West
Virginia Adminbtrative Procedures Act ("APA”} to regulate (1) the sankary condifion of various
mstittions, public and private; (2) occupational and industrial healih hazards and the sanitary
conditions {c.g.,the regulation of sewage) of watersand water treatment systerns, as well as public
swimming pools; and (3) {food and drug standards. See generally W.V. Code 16-1-4(B)(23-(3), (5).
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Similarly, Section 16-1-6 identifies the powers and duties of the DHHR Commissioner, which, at
their most expansive, inchude the power to: {1) inspect sanitary conditions of cerlain private and
public mstitutions to enforce rukes related 1o sanitary conditions; {2) nspect and enforce legislative
rules concernmg cccupational health and industrial health hazards and the sanitary condition of
waters.

The Assosiations acknowledge DHHR s express auvthority to regulate the areas identified
above. However, the express grants of rulemaking authority the legislature included in DHHR-
apphicable satutes does not appear to provide a basis for the Proposed Rule’s extensive regulation
of TENORM; particularly as it would relate to B&P waste disposall The Proposed Rule does not
seek to regulate "sanitary conditions,” "food and drug standards” or even any "occupational and
industrial health hazards” as authorized by Section 16-1-4. DHHR has not identifled any
occupational or industrial health hazard requicing regulation. The existence of TENORM i and
of iself does not constitute either a "saniftary condition” or "oceupational or indusirial health
hazard” as the exsting science on this issue, as discussed further below, demonstrates that there is
little risk of exposure to the public or workers from any maturallv-occurring radivactive material
in B&P wasies. Moreover, per Sectivn 16-1-4(b}(&), fees may ealy be assessed for permits or
services that properly relate to activities that the DITIR is lawfully authorizced to regulate. Thus,
regulation of TENORM and #ts environmental impacts associated with the ofl and gas operations,
inciuding any registration or required fees, generally seemns to be beyond the scope and authority
of DR purssuant to Chaptor 16 of the West Virgnia Code.

Promulgated pursuant to the West Virginia Horlzontal Well Act and the Solid Wase
Management Act and other environmenial-Tocused statutes, the WVDEPR's Q0G already has an
existing comprehensive regulatory scheme for repulating off and natwral gas exploration,
production, and developrogot, Thus, to the extent the Proposed Rude woudd result in the regulation
of off and gas opsrations and the managersent and disposal of E&P wastes, such regalation would
not appear o align with the scope of DHHR s specific or general rulemalking  authority. Notably,
n 19894, the West Virginia Legishiure removed Articies 20 and 26 from Chapter 16—DHHRs
enabling statute—which, prior to the revision, gave DHHR the power to regulate air polhution and
solid waste management, These provisions were moved to Chapler 22, which created WYDEP as
the soke agency avthorized (o create envirommental regulatory programs.? This transfer of authority
is further evidence that DHHR does not have authority (o regulate the enwironmental impacts of
air pollution or solid waste management. Rather, DHHR & authorized 1o regulate human exposure
to radiation; the Solid Waste Management Act ("SWMA™) specifically states DHHR b ondv given
authority to enforce public health laws over solid waste which presents an imminent and
substantial endangerment to the public health, W. Va. Code §22-15-4. The Proposed Rule exceeds
DHHR s anthoeity with respect to oif and gas operations by cresting waste disposal regulations
utilizing envirorunerdal metrics and addressing enwironmenta!l wmpacts where no imminent and
substantial endangerment to the public health exists.

Furthermore, waste disposal regulstions for ol and gas waste containing radium abeady
exist. Specifically, the Solid Waste Management Ruke SWMR™) implemented by WVDEP

N

properky regulates the disposal of selid waste that may be clssified as TENORM and albows

YW Va. Code §22-1-1(b}2) {stating that W VDEP was creared“[t]e consolidate enviranmenial regulatory programs
in 2 single siate aganey™).
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disposal of drill cuttings and drilling waste that contain a combined concentration Ra-226 and Ra-
228 at kss than 5plly above background leveb (33 CSR § 1-5.6.d4) and completions and
production wasies that cogtain a combmed concentration of Ra-226 and Ra-228 at less than 3¢
plig at commercial solfid waste facifities. (33 CSR § 1A.3.4.b). Thus, the Proposed Rude, a8
potentially applied (o ol and gas wastes, not only exceeds DHHR s regulateey authority, but & i
aleo duplicative of exisiing regulations.

Section 16.7.h of the Proposed Rule atiempts to regulile the exposure level of metalk that
can be refeased from the site for recycling at a level of 30 pR/r. However, regubations pertaming
lo metais recycling in West Vieginia fall undor the definlion of “salvage yards™ as defined in the
WYDEP Solid Waste Repulations under 33 CSR § 1-2.109, and as such should be exempt from
the scope of DHHRs Proposed TENORM Rule, Additionally, various agencies including WYDEP
and USDOT regulate the storage, disposal and transport of materiak containing TENORM, and
therefore Sections 16.8.1. and 16.8.g of the Proposed Rule are duplicative und should be revised in
accordance with these comments,

To the eutent DHHR intends that the Proposed Rule apply to oil and gas operations, the
Association’s believe such regulation s simply not supported by the stattory authority cited by
DHHR. Accordingly, the Proposed Rule should be revised to spectfically exclude persons
possessing drill cottings, completions waste, produced water, and other E&P waste arisibg from
or related to well work.

z. Regulation of TENORM from oil and gas activities, if anv, should be
underfaken by the WVDIEP's QOG, Division of Air Quality and/or Division of
Water and Waste Management,

The WVDEP, primarily theough #s 006, Division of Ax Quality ("DAQ™ and Division
of Waler and Waste Management ("DWWM"), currently regulates every aspect of il and natural
gas exploration, production, and development in West Virginia,  There are numecons permiliing,
reporting, and recordkeeping obligations in those regulations that serve as the functional equivalent
to miany of the requirements of the Proposed Rule potentially applicable to ol and gas wastes., The
statewide regulatory programs, admmistered by the OOG, DAQ, and DWWM, provide
consistency across the State in conformity with the purpose for which the DEP was created. The
West Virginia Legisliture expressly recognized the need for uniformity and consistency with
respect fo enforcernent of the environmental law in our State i Section 22-1-1{a)d5) of the West
Virginia Code, declaring that

“Ttlhose functions of government which regulate the environment should be
consolidated in order to accomplish the purposes set forth o this article, to carry
out the environmenial functions of government in the most efficient and cost
effective manner, to protect buman health and safety and, 1o the greatest degree
practicable. to prevent injury to plant, animal and aquatic life, improve and mainta in
the quaity of Efe of our citizens, and promote economic development consistend
with environmental goals and standards.”



This declaration of policy by the West Virginia Legislature underscores the importance of
gniformity and regulatory consistency for business growth and economic development in West
Virginia. Withowt a uniform and consistent approach to the regulation of ofl and natural gas across
the State, growth and expansion of our ndustry will be iopeded, and employment and economic
benefits will be lost. The Asseciations recognize that this is not the ntention of the Proposed Ruke,
but believe i must be taken nto account during this rulemaking process,

The West Virginia SWMA (W, Va. Code § 22-15-1) allows for commercial solid wasie
facilities to awfidly recedve deill cuttings and associkted drilling  waste generated from horizontal
well sites within certain parameters. The express purpose of the BWMA i to “establish a
comprehensive program of controling all phases of solid waste management.” W. Va, Code §22-
15-1(8). The Legsisture intended to give the WVDEP exclusive authority to regulate the disposal
of E&P waswes. To this end WVDEP promulgated the SWMR, which allows disposal of drill
cuttings and drilling waste that contain a combined concentration of Ra-226 and Ra-228 at less
than 5 pCie above background levels at commercial solid wasie facililes wnder 33 CSR §1-
5.6.d.4. Additionally, wn 2017 WVDEP promulgated rules regulating the disposal of completions
and production wastes that contain a combined concentration of Ra-226 and Ra-228 at kss than
50 povg above background levels at commercial solid waste facilides under 33 CSR § 1A, Burther
reinforomg  the WYDIEP DWWM authority over all aspecis of E&P wastes. Thus, DHHR's
Praposed Ruke, if intended to apply to deflling and other officld wastes, would result in
unnecessary duplicative oversipht by DHHR and WVYDEFR.

Additionally, the Legislature, through the SWMA| tasked the WVDEP with conducting an
wwvestigation and authoring a report examining the harardous characteristics of leachate from selid
waste facilities receiving drifl cuttmgs and drilling waste, which included the presence of radium
and radon; the technical and economic feasibility and benefiis of cstablishing additional andfor
separate disposal locations which are fimded, constructed, owned andfor operated by the ofl and
gas mdusiry; and viable alternatives for the handling, treatment, and disposal of drill cuttings.
W.Wa, Code §22-15-8(j). Ths was corppleted i 2015, This further demonstrates the Legislature’s
beliet that the WYDEP, not the DHHR, is the proper authorily to regulate, rescarch, and provide
findings regarding any possible hazardous characteristics of drilling waste and the bandling and
disposal of thar waste, icluding with respect to TENORM,

3. Scientific evidence domonstrates that TENORM poses no imminent and
substantial danpger {o the public health,

The DHHR states that the “[ajmendments are designed to increase efficacy of the
regulatory program, without which the state will shoulder the burden of radiological health effects
from TENORM and may be kft with legacy costs of site remediation.” However, those concerns
do not apply to TENORM in ol and gas waste because of the existing, comprehensive WVDEP
regulatory scheme explained above. Morcover, multiple  state environmental agencies that regulate
ofl and gas activities I the Marcellus Shak have conducted independent fnvestigations  and
concluded that there is lttle potential for radiation exposure to workers and members of the public
related to ol and gas drilling and compktion activities, These studies demonstrate that additionat
regulation of oil and gas operations by DHHR & not necessary.
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West Virginia’s own 2015 report, titled “Final Report on the BExamination of Drill Cuttings
and Related Enviconmental, Economde, and Techaical Aspects Associated with Solid Waste
Facilties mm West Virginia,” which includes the Marshall University Center for Pnvironmental,
(eotechnical and Applied Sciences study of Radicactivity Associated with Marcelles Shak
Exploration and Diisposal of Related Material (collectively, “WVDEP Report”), only reinforces
that TENORM i all types of ¢il and gas waste is carrently regulated adoguately. The WVDEP
Report reflects results of studied radicactivity of kachate at a numerous landfifls, some that
accepted drill cuttings and some that did not acceptthem. Drill cuttings were also collected and
analyzed; two sets from vertica! driling operations and three from horizonial Marcellus Shale
wells. The study found that drill cuttings from the Marceflus Shale formation contain radivactive
compounds at levels higher than the overlving strata, and are fkely contribuling to radicactive
compounds present in landill leachate. However, the siudy reveakd that radivactive compounds
were present al both types of landitils {one with, and one withowt, drifl cutiings), and landfills that
accept dnili cuttings are already required to sample for radivactive materials once a month per
WVDEP regoiation,

These sample results were analveed 1o detormine any statistica! trends and no radioactive
constituent showed cvidence of asccelerated increase over time. Rather the constituents sheaved
steady levels or normal up-down fluctuations over time. The study concluded that radivactive
compound levels i landf#l leachate are atsimilar levels at both landfills that acoept drill cutiings,
and landfills that do pot accept drill cuttings. Thus, the WVIEP Report revealed that TENORM
present i oil and gas wastes was not aceumnlating at sofid waste disposal facilfitics 50 as to present
greater risk of radicactive contamination ascompared to disposa facilties that did not accept F&P
wastes, As a result of Onding that TENORM in oil and gas wastes did not present significant
unique risks, the WVDEP Report ultimately recommended that monitoring  for radiclogical
compounds in landfill leachate should contirue but that, notably, the frequency of monfioring
should be reduced.

Morveover, other staies have examined the risk of TENORM s presence directly atoll and
gas operational sites; these states have reached similar conclusions regarding no need for additional
regulztion. For examplk, the Pennsylvania Department of Environmental Protection’s (“PADEP™)
report tided "Technologically Tohanced Naturally Geourring Radioactive Materiale (TENORM)
Study Report” published i Janvary 2015 and rovised in May 2015, ('PADEP Report™, provides
further evidence that there is no threat to human health from TENORM associated with oil and gas
operations and there is no need for further regulation of ofl and gas industry related TENORM:®

The PADEP Report includes observations made at well siies, and conclrdes as follows:

¥ There is it potential for ternal radiation exposure to workers and members
of the public from « and P surface radicactivily from ratural gas well site
developrent drilling opcrations.

There is litle potential for excecding public dose fimits from external gamma
radiation during the drilling phase of natural gas wells.

A3

* Althoughthe PA TENORM Report was prepared for the Pennsyvania DEP, its findings are equally applicable ©
the il and gas industry in West Virginia, as the relevant conditions and o perational practices are susentinlly the
same in both staw s with respect to those matters evalnated by Permalix Envirenmental Services, nc.
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There s hittle potential for additional Rn exposure to workers and members of
the public during the flowback phase of unconventional natural gas wells,
There s Bttle potentind for radivihgical exposure to workers and mombers of
the public from the handling, hauling, and temporary storage of vertical drill
cuttings on natural gas well sites.

» There s Hik potential {or radinlogical exposure (o workers and members of
the public from handling, havhng, and temporary storage of horizontal diill
cuttings on natural gas well sies.

#  There is Fitle potential for radiological exposure to workers and members of
the public from hydranlic fracturing proppant sand.

» There & Itk potential for radiological exposure to workers and members of
the public from driling mud

» There is litle potential for radiological exposure to workers and members of

the public from handling and temporary storage of hydraube fracturing fluid on

natural gas well sites.

There 5 lttle potential for radiological exposure 1o workers and members of

the public {rom handiing and temporary storage of flowback fluid oo natural

gas wel sies,

# There & itk potential for radiokgical exposure to workers and members of
the public from handling and teraporacy storage of produced water on natural
cas well sites. However, thete is a poteatial {or radivlogical environmental
impacts from spills of produced water from unconventional natiwal gas well
sites and {rom spills that could occur from the fransportation and delivery of
this flaid,

¥ There i Ittle potential for additional Rn exposure to workers and members of

i

the public on or near natural gas well s#es,

L7

\ijf

A

The study does acknowledge the potential for radiological enviconmental mpacts from the
spifl of flowback and produced water fhads during the Jowback, handbog and transportation of
those fhids, but the study states that these risks are low given environmental requirements
applicable to such activities. Furthermore, asdiscussed above, regulation of environmendal Impacts
from E&P waste, such as produced water, is squarely within the WVDEP's primary jurisdiction
to regulate the potential risks to the enviconment preseoted by E&TP operalions.

Addionally, the Marcelus Shak Hnergy and Environmental Laboratory ("MISEEL™
priviect ed by West Viginia University and the Ohio Stete University i partnership with
Northeast Natuwral Energy, Schlumberger and the National Frergy Technology Leboratory of the
United States Department of Energy is currently conducting a study of unconventional oif and gas
wells in Monongalis County, West Virginia. This study i designed to be the most comprehensive
transparent analysis and stody of Marcellus wells in the country. T the first-ever long-term,
comprehensive field study of shale gas resowrces m which scientists will study the process from
beginning-to-end.  Prefiminary findings concerning drill cottings and completion  fluids  are
consiztent with the WVDEP and PADEP Reports.

The Associations are committed to workimg with the State to develop meanmgfl and
appropriate oversight of TENORM i the ofl and gas industry. The Associations are confident that
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ongoig studies mto TENORM will further support the ourrent findings that there is no threat to
human health from TENORM assochated with ofl and gas operations. Moreover, based on past
studies, the Associations believe that the curreni MBEEL study will only further reinforce the
conclusion WVDEP's existing comprehensive framework with respect to the handling of oil and
gas waste containng TENORM address the concerns DHHR identifics as the purpose for the
Proposed Rule. As such, DHHR should revise the Proposed Rule, consbient with the
Assccmations’ attached comments, to ensure i does not engage i the unauthorized duplication of
WVELREP's statutory authority to regulate the handling and disposal of oid and pas wastes.

4, The Preposed Raule’s use of risk-based siandards should be applied
consistently throughout the rule,

The Associations support DHHIRs use of risk-based standards. which seeve to protect human
heaith while still providing regulated entities with flexibility in demonstrating compliance. Such
risk-based standards should be applied consistently throughout the Proposed Rule, as they are
generie (o all forms of TENORM. Inconsistencies in the application of risk-based standards within
the Proposed Rule could also lead to confusion as to the applicability of Section 16 1 TENORM
facibties. For example, the exemption descrbed in Section 16.4.10 are based on a total effective
dose equivalent (TEDE) of 100 wrem/year for a maximally exposed individual  Bowever, in
Section 16.5.d, TENORM cannot be released for unrestricted use above 50 mrem/yr, Finally, in
section 16.7.¢.1, “the average member of the critical group”, which i not delined in these rules,
may not receive more than 23 mremyr TEDE, Proposed standards in this draft rule should be
harmonized by applying the risk-based standard of 100 millirers/yr  TEDWE for 2 member of the
public throughout the rule.

3. The fiscal note preceding the proposed rule does mot comply with the
Adminisirative Procedures Act,

West Viegnia Code § 29A-3-5, ncorporating by roference § 29A-3-4(b), requires that a
proposed rule "shall have a fiscal note sttached omizing the cost of implementing the mules as
they relate to this state and to persons affected by these ruks. The fiscal note shall nclude alf
wformation included & a fiscal note For either house of the Legislature and a statement of the
economic impact of the rule on the state or s residents.” The fiscal note provided by DHHR does
not contain sufficient information concerning the cost of implementing the Proposed Rule.

For example, the Proposed Rule may create an unnecessary burden upon the industry by
vegaring, nler afic:

# The cost associated with determining applicability of the risk-based exposure exemption
m Section 16.4.7

= Applications for registrations and renewals of registrations

& Inspection of containers

¢ Labeling of containers

&  Samnpling and analvsis of TENORM waste and monitoring  of equipment

& Manifest of shipments
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¢ Radiation profection program, with associated monitoring of radiation levels/exposure
e Reclamation records

e Posting of fmancial assurance

¢ Report of TENORM transferred

o Recordkeeping

= Sie closure reguirements

The Legistature requires an assessment of the fnancial impact of proposed rules becanse
such rules can, and do, adversely impact the business climate in West Virginia. The Proposed Rule
as wrillen could Impose duplicative regulatory burdens on the oif and gas industey as well as
additional out-of-pocket and administrative costs, with no apparent accompanying reduction in
risk to the public. The Proposed Rule will Bkely adversely affect economic nvestment in West
Virginia and job creation, West Virginia akeady faces cornpetition for investment in the Marcellus
shale from Pennsylvania and Ohio. Increased regulation in West Virginda may drive investors to
budget for development m neighboring states before investing i West Viginie, This can ako
cause foss of revenues to the state (severance and meome—hoth individual and corporate—taxes),
counties (ad valoremn taxes) and individuals (royalty income). DHHR should consider these
material economic impacts and should belde thew in the fiscal nole for the Proposed Rule. To
the extent the DHHR does not intend to incorporate the Associations’ attached comments, the
Associations respectivdly requestihat DHHR withdraw the Proposed Rule, consull with the il and
gas industry regarding iis polential costs, and determing the potential financial impact of the
Preposed Rule as required by the West Virginia Code.

6. Fhe Proposed Rule should clearly exempt wastes from wells drilled purswant
to Well Work Permits issued under Articles 6, 6A, and 23, Chapter 22 of the
W, Ya. Code to avoid any concerns sbout conflict with the Legislature’s intent
te have WVDEP regulate oil and gas activities,

It might appear that the Proposed Rule i promulpated, at kast & part, oo the basis of
reports that focus on hydraulically fractwed horizontal shak wells that involve significantly bigher
quantitics of deilll euttings and waste fluids than conventional wells and coalbed methane (FCBM™)
wells, but all of these well are drilled pursuant to permits issued in accordance with Chapter 22,
Articles 6, 8A, and 21 of the West Virgmia Code. WVDHEP O0G—the apency tasked with
permitting this activity and the wastes generated from #——requires various documents and
miormation I arder to issue a permtt under this provision. Specifically, a Pluds/Cuttings Disposal
& Reclamation Plan and 2 Water Manageroent Plan, which specifically discusses the use of
recycling produced water across many wells. These repulations, in addition to other requirements
imposed by WVYDEP's Division of Water & Waste Management, require comprehensive spill
prevention and reporting, and importently, the handling and disposal of oilfield waste.

Even assuming that the Proposed Rule & supported by existing statutory authority,
regulsting off and gas and CBM operations within the Proposed Rule i unreasonable and
unsupported by scientific evidence. Ol and gas operators have drilled and operated conventional
wells m West Viginia for a century, bave drifed CBM wells for docades, and have delled
hortrontal shale wells for over a decade. The Associations are aware of no example or evidence
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of radiation hazards to human beakh or the enviromment from those wells. The various seientific
studics described above confiroy that, at least with respect fo the oif and gas industry and E&P
wastes in particular, TENORM risks are being adequately addressed through existing WY DEP
regulation as described above. In the absence of any evidence to the contrary, the Associations
request that at least well work perfonned in accordance with permits issued ander Articles 6, 8A
and 21, and the waste streams arbig [rom such wells, be expressly exempt from the Proposed
Rule.

7. The Froposed Rule should be revised to Hmit incorporation of 64 C.85.R. 23 t0
provide much needed clavity for the regulated cosumunity.

The Froposed Rule docs not appear to identify or otherwise list the applicable requirements
of § 64-23-1. ef seg. The Radiciogical Health Rules are over 370 pages covering mumerous
industries, primarily velated to health care applications.  Various scctions of these rules are
referenced several times In the Proposed Section 16, without specifying exactly which subparts
are applicable fo Section 16 regulated activites, such as miaking a broad reference to § §4-23-5,
which itself’ consists of over 33 pages of detafled requiremnents.  Such broad references
unrgasonably complicale and burden the persons subject to the Proposed Ruke with uncertain
comphance obligations.  Thus, the Associations request that the Proposed Rule be revised to make
references to the specifi sections and subparts which are helng mcorporated by reference.

B. dpecilic Comments {o Proposed Rule

Attached to these comments is a revised version of Section 16 of the Proposed Ruk
reflectiog substantive and_editorial changes requested by the Associations, The roquested
changes are limited  to Section 16 of the Proposed Rl and are highlighted in yellow for ease of
reference. The attached rediine inchides only those pages of the Proposed Ruke on which the
Associtons propose changes. The more significant revisions inchide:

» Expand Exempticr. Inorder to redoce duphcative and overlappmg regulation, the
§ 16,4 exemptions should be expanded to clarify thal certain operations are not
subject to the Proposed Rule, meluding activities regulated by: the LS. Department
of Transportation pursuant to the Natural Gas Pipeline Safety Act and Hazardous
Liguid Pipeline Safety Act and Ratl Safety Improvement Act; the US.
Environmental  Protection Agency pursuant fo Subtile D of the Resowrce
Conservation and Recovery Act ("RCRA™): and WVDEP's OOCG, DAP, o
DWWM.

Add FExemption. Add an exemption for persons possessing or handling drill
cuttings and other driling wasie {e.g. produced water, tank bottoms) arising from
or related to well work authorzed under Asticles 6, 6A and 21 of Chapier 22 of the
West Virginia Code.

Add Exemption, Add an exemplion for persons handling, fransporting, and
disposing of produced water under Articles authorized under Articlke 6A of Chapter
22 of the West Virgmia Code.

Clarify. Clarify that ol and gas operators are not considered manufacturers or
distributors of TENORM.

L4

A4

#

Page 11 of 13



# Clarify. Clarify that registrations apply to persons or entitice for specific activities,
faciities and sites and that registration of the TENORM isell s nol required,

# Clarify. The rogistration fees need to be more clearly defined for both General and
apecific Registrations,

¥ General Registration. Cheify that General Regivtrations are automatically issued
to qualifying entities.

» Specific Registration. Clarify  that Specific  Regisiration, with regard i

manufacturmg and distribution, s lmited 1o manufacturers and distributors of any
consumer of retall product comtaining TENORM consistent with Part N of CRPCD
recormmendations.

» Revise. nvert “Naturally Occurring”” into the Section 16 lithe carrently shown as
"Radiation Safety Reguwements for Technologically Enhanced Radioactive
Maierial" for consistency.

# Revise. Remove the current financial assurance requirement of $31.000.000 and
aliow for sie-specific costs ¢ be developed based on actual conditions and
activities and clarify that financial assurance 8 only applicablk to specific
regIstraions.

. Conclusion

The Associmtions believe 64 CSR 23, ncluding the revisions contained in the Proposed
Rule, is designed to address specific equipment and operations that wtilize radiation in some
centrofled and affirmative manner such as health and industrial contexts, However, the Proposed
Ruke does not appear to, and should not, apply to of and gas operations in West Virginia which
ivolve o and gas waste that may constitute TENORM ai some moes. Driling waste is properly
and thoroughly regulated by existing state and federal regilations, including through the WVDEP
pursuant to RCRBA Subtile D, Moreover, scientific studies demonstrate that there is liitle potential
for ¥mpacts o public or workers health. Thus, regulation of oil and gas operations by DHHR as
suggested by the Proposed Ruk is duplicative, not commensurate with the risk, and, as appled
would exceed the DHHR sauthority. Therefore, for all of the reasone described in these comments,
the Proposed Rule must be revised to avord conflicting with the express mient of the Legislature
on authority to regulie polentil environmental and public heath risks related to ol and gas
mdusiry operations,

The Associations request that DHHR explicitly exempt oif and gas operations regulated by
WYDBEP from the Proposed Rule and inliate a working relationship with the indusiry to better
wnderstand oil ard gas operations and TENORM risks. The Asscoiations have extensive
experience i working with other West Vieginia ageocies on common sense best practices,
guidance, rules and regulations fo protect residents and the environment. We would ok forward
to working with DHHE on such a program.
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The Associations request that these commenis be given serious and careful consideration.
We look forward to reviewing the response to comments reguired pursuant fo the West Virginia
Administrative  Procedures Act.

Respeoctfully Subimitted,

West Virginia Off and Tfadependent O and Gas
Matural Gas Association Association of West Virgiaia, Inc.

Attachment - Section 16 RBedlined
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ATTACHMENT TO

JOINT COMMENTS OF
WEST VIRGINIA OIL AND NATURAL GAS ASSOCIATION
INDEPENDENT OIL AND GAS ASSOCIATION OF WEST VIRGINIA, INC.

TITLE 64
WEST-VIRGCENIA LEGISLATIVE RULE
DPEPARTMENT OF HEALTH AND HUMAN RESQURCES

SERIER 22
RABIGLOGICAL HEALTH-RULES

§64-23.16. Radintion Sefety Requirements for Technologically Enbanced
Radionctive Materials (FENORM).

— thzs sectmn esmbhshas radiatmﬁ pmtectnm; xtandar{ib fur Iec,}mmiﬂvieai}s« hnhanced Naturalir

Oogurring Radioactive Material (TENORM). These standards include the possession, uss. processing.
manufacture dastﬂbutmn tramfer and ds:ﬁmﬁal of f‘i"}‘»ﬂi{M and of produsts w1th EE.NGRM This

i sersong  snd entities g pamigr
'd dssgesmg of TENORM mcludm

SRR

18.2. Scope.

18.2.3, This mele-apply gection applies to any person who reocsives, owns, possesses, uses,
processes, transfers, distributes, or disposes of TENOEM.

16.2.b. Fhe-wulos-in-this-PartThis section addresses the introduction of TENORM into products io

witich neither the TENORM, nor the radiation emitied from the TENORM, is sonsidered to be beneficial
to the products.

I6.2.¢c. The manufactre and distrbution of products cootainimg TENCORM, in which the
TENORM or its emitted radiation is considered to be & beneficial sitribetetn the sradal, are registered
uvnder the provizions of ssction 11 of this rule.

1954 a8 mnemded UXEA 4,5, USC %2011 et se;{‘i aﬂd relevant reaauimonﬂ smplemented E:m ﬂ‘!ﬂ Nuclear

Bepnlatory Commisston (NRL).

16.2.e Storage incident to transportation and dransporiation of TENGRM e mvcmad by
sectons & and 14 of this rule,

16.3. Definitions. As used in this section, the following definitions apply:
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- dddn-Beneficial to the Product -~ the TENORM er its emitted radicactivity #f s beneficinl

B STt A S

in th@ product necessary to the use of the product.

16,3k, Critical sroun ~ the groun of individusls ressonshly sxpected fo receive the sreatest
sxvosnre o residusd radi emm’m for any suplicable set of rircomsianoes,

16.3.c. Gemersd Environment - the total terrestzial, atmospheric, and aquatic environments
outside the site boundary within which any activity, operation, or process authorized by a general or
specific registration issued under this section, is performed.

16.3.d, Institutionsl Controls; (1) Permanent markers placed at a disposal site, {2) public records
and archives, {3} government ownership and rules regarding land or resource use, and (4) other methods
of preserving knowledge about the Iocation, design, and contents of a disposal sysiem.

isie Pmdust - something produeced, made, manufactured, refined, or benefitted by the

: cporation of F ENORM or ifs emitted radivactivity, but does not include wasie or byiroeduct
mateml ﬂmt may include mdma&‘.&we mafeyia,

16.3.f. Roasonably Maximally Exposed Individual - a representative of a popalation who is
exposed to TENORM al the maximuom TENORM concentration measured in envivonmental media found
at a sitc along with reasonable maximum case exposure assumptions. The exposurs is determined by
using maximum vahees for one or more of the most sensitive parameters affecting exposure, based on
cautious but reasonable assumptions, while leaving the others at their mean value.

163.¢ Techmulogmaﬂy Enhanced Naturally Qcaurrmg Radmac:ﬁve Maﬂ.ﬁ%ﬁéﬁi ( EL‘NORM}
ﬁa&m&iiy mwmﬁg mdmashée&whm mmﬂm&m ae-prE-E0 : & ; g B

mereased by or 88 aresult czf mast or rrasent hum mg,tims. I’I:.NORM dioes not mciudc backgmund

radiation or the natural radioactvity of rocks or soils. TENORM does not include "source material® and
“hw}mduct matﬁria}“ as hﬂth are deﬁm,d in ihs Atomic Ex:erw &cu‘ of 1954, as smended {ABA 42 LIST

- mevemepi-ofthose-mal ssthe physical relocation of TENORM within a business operation o
hetween vemrai oF a;}emﬁc k&emswgstmuts This term dogs not include commercial disiribution or g
chame m

16.34. Total Effective Dose Equivalent (TEDE) -- the sum of the deep dose sguivalent for
external exposures and the committed effective dose eguivalent for internal exposures.

16.4. Exemptions.

16.4.a. Persons who receive, own, possess, use, process, fransfer, distribute, or dispose of
TENORM are exenpt from the reguirements of this section with respect to any combination of **Ha and
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“BRa if the materials contaln, or are contaminated at, concentrations less than 185 becguered per kilogram
{five pCifgm) excluding naturs! backpround. This does not apply to consumer or retail producis which are
discussed in snbsection 16.12.¢ and section 16.13. Using purposeful dilution to render TENORM waste
exempt shall not be allowed without prior agency approval

16.4b. Persons who receive products or materials containing TENORM distributed in
accordance with 2 specific registration issued by the agency pursuant fo subsection 16.10.5. of (o an
equivalent registration issued by another licensing state, are exernpt from this rule with regard to those
products or materials.

Cam;,unsatmn anai Ll&bﬂl@\ Act {CF, R(‘LA 42 L&s(.‘ &,%Cﬂ ez‘ Feq. 2% amendedl or by the Reseurcfe

_Lonsmatmn and Ramven Act QRCRA 47 U&C <§69m 21 785, 88 amendedf, ﬂm& Hniﬁed S’mms

] a8 amended ami the le Safew, Imsrovement As:;is {48
% .::: .. gndﬁi}, oF b“ thﬁ Wﬁst Vw . LSRN ... i .“ A: QfEnV]erental
iny the Division of Alr € ;aaeimt Division of Wﬂiter smd Waste Manssement sund the

,,,,,,,,, o e

Office of O and Gas_are not subiect to this sestionrale for_that TENORM-wasie.

S o e R S stk it e L R R et

16.4.¢. The transportation and storage incident to transportation sre governed by S:ections &, and
184 of this rule.

TENORM ?hd“ ghaii-not be sub;ec‘{ 1o the provisions uf s gee%wamie when g dete_:mmaﬁon bas heon
maded en information provided by persons seekine fo gualify : for this

bythe-upaney based
gxemption or etherwiss, that the reasonably maxumally sxposed mdwxciuai will not receive a public dose

with a total effective dose gxuivalent {TEDE) of more than ong millisievert {0.1 rem) inone vear from all
ligensed or registered sowrces of mdiation incloding TENORM,

i6.4; Pemnm wﬁm recety ‘mwess._”meess tm ¥ o Gisnese of deill cuttings or wasts

\‘x‘x\\\\\‘x\‘x\\\\\\\\\\\\\\\

rk bYeymits authorized pursusnt to articles

_‘ N 6Aar 21 af ehagter 22 af ﬁne West VH}E&HE& Cmie

16.5. Bisndards for Radiation Protection for TENORM.

16.5.a. No person registered under sections 16.9 and 16.10 shall conduct operations, use, or
tramsfer TENORM in & manner such that 2 member of the public will receive an annual total effective
dose in excess of ome mdllisievert per yesr {100 mrem/yr) from all registered sources mchiding
TENORM.

16.3.b. Persong sabject fo a gyecific repistration under this section shall comply with radiation
protection standards set out in gebsections §,13: 6,14, 6,15, 6,19, 632, 6.33 and .59 of section 6 of this
rule.
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18.5.d. No person shall release TENORM for umesiricied wse in such a mamner that the
reasonably maximally exposed individual will receive an annual {otal effective doss squivalent from the
released TENORM in excess of 0.5 millsievert per vear (30 rorem/yr.} excluding natural background.

16.6. Protection of Workers During Operations. Each person suhject to a specific er—
registration  under this section shall conduet operations in compliance with the standards for radiation
protection set out in_the refevant sections 6 and 13 of this rule.

16.7. Release for Unrestricted Use and Conditional Relesse. Fach person subject o 8 ghgsifie
registration under this section shall:

16.7.8. Not transfer or release for unrestricted use facilities or equipment contaminated with
TENCEM I excess of levels in Table 64-23 If;

18.7.b. Mot transfor or release for unrestricted use eguipment mmtammated wgth TLNQRM in
excess of a swisce gamma radiation level of =100 microrems/bour imeludings ;
background; and

16.7.c. Not transter land for unmsmmud usa Lm!esc; one of the fol (awm@“ gggggg wh&mnﬁe
a&m&aﬁmﬁm&-&ﬁﬁ%ﬁ&%&&. 1 e ; i A ed {100 -cg e £%4 o

\\\\\\\\\\\ 16.7.e.1. The averapge member of the critical sroup will not receive an annual public dose in
sugess of 0.23 millisievert {(8.005 xer) TEDE from residual sadicactive materials on site ether
thepincluding residual TENORM Z*Ra and “*Ra and their progeny:

al 30 15 Cifs ahove the haakgmnn
canceﬁtmtwﬁs aveggged avey subsggnent 15 o Ea?ers of enil below tEae first laver of sedl. The 15 em
}awm m cmﬁmmun; depdh increments fr{sm Eha—; surface duwn Hach of the nro&gm radmnuchd@s of the

TENQORM *Ra and 2*Ra concentration, or

16.7.¢.3. Where residual TENORM *Ra and *Ra and their srogeny snd other residual
TENCRM radionuctide contarmination are fwesent, the sum of fractions shall be nsed for combining the

criteria of subdivisions 16.7.¢c.1 and 16.7.¢c 2. The sum of fractions is d@‘ggmmed by dividing each average
radium _concentration by the radives limit of 185 bscguers

el per kilowam {5 »Cust and dividing the
&snmated aﬂnual dose From t‘.’:‘-ﬂlﬂf Tesidual ’I‘EhORM radmnuclxde» by .23 midbisievert (0.023 rem) smd

.......................

gg‘tslicahie t(i remedlatmn aﬂd termmatmn ()f the hc:ems.
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16.7.2. :
activities 10 reclaim the site B

16,78, Notification of Siie or Area Closure. General Yeesseesregiitrants permanently or for a
period of two vears ceasing the neeuossession of radwaehve maatenais at a gite or porton of a site or

facility. the Beenseevegistrant shall, within 60 davs, provide the following information in writing fo the
BUSHCY: '

18.7.5.1. The location of the site or area; and

16.7.5£2. The plan for reclaiming or decontaminating the site or area.

16.7.8. Actions taken to confine TENORM on site or to remediate sites shall be based on
expected longevitv-related controls for at least 1,000 vears.

15, '? i, Londitional releasa Qfmetal for rea\«sl& Conditionally rcism.ed metai for r@cwcle shall be

the metai surfa.ce ;:ms}r to mh,ase frém the site,

excess of levels snecified in %Tabie 6@-33 1i may be trapsferred pursuant to section 16.22.8.4,

18.7.4. Bguipment not released for yoresiricted use. Eguivment contaminated with TENORM in

16.8. Disposal and Transfer of Waste for Disposal.

16.8.2. Bach person subject to a registration under this rule, unless exempt pursuant to 16,4,
shall manage and dispose of wastes conlaining TENORM:

16.8.3.1. By transfer of the wastes for disposal o a facility zegl Ry
requirements for prantum or thorium byprodect materials in either 40 CFR 192 or 10 CFR 4@ Appendix A
or 1o « facility sabject to regulation by the West Virginia Department «f Bavironmental Profoction;
or

i6.8.22. By trassfor of the wastes for disposal to a disposal facility licensed by the US
Nuelear Regulatory Commission, sn agreement state, or a Heensing stats; or

tes. for disnosad jo another state as otherwite apyroved

\\“\\.\\

GrEiv: oF

Sy duvr e v W ¥ .
%w ti:se a.gmhmhia gwemmemai authsn&

16.8.a.88. In accordance with alternate methods authorized by the agency upon application
or upon the ggency's initiative, consistent with section 16.5 and where applicable the clean water act, safe
drinking water act and other requirements of the US Environmental Protection Agency for disposal of
such wastes,

16.3.b. Eguipment contaminated with TENORM in excess of levels specified in Table 64-23
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Beli, which is to be disposed of as waste, shall be disposed of:
16.8.h.1. 8o as to prevent sny reintroduction inio coramerce or unrestricted use; and

16.8b.2. Within-dispesal-seas-specificnlly-designed eE-Subs
m&m@ﬂi commlmatgd with ELNQRM nat ﬂcﬁsdma & INaxIDum exposure ievei ef 10@
microrosntyen per hour. inclodbivesx acksvound radiation. at any sccessible site mav be
disposed in s land8ll that complies w1th W._Va, Cnde A22.15-R,

16.8.de. Records of disposal, includiog manifests, shall be maintained pursuant to the provisions

of section 6,38 gud §.41.£ of this rule.
16.8.8d. TENORM waste shall not be diluted for the sole Rumpose of of making the waste exempt

from the disposal requirements without prier agency approval, The criteris. in section 16.5 shall be used

by the sgency to deternine whether fo SREOVE ; sus:h a request,

J6.88e, Droms s siphing containers of TENORM weste tvnusferred offtite for divposal shall

AR

not exceed an average conceniration of 34.0 picoguries per gram of Radinm-226 slus Radivm~228. unless
the drums or shipping containers containing TENORM are utitized to transfor the TENORM for disposal

pe e RE R ATk A IR e Bk o ek sk ¢

i anﬂther state 28 &1‘}rﬂved by an a:mlmab}e mvermnm‘taﬂ au&huniv or.in awordmace with sliernate

16 8¢f Conminers sther than mntsmers fmgamd gumumi 2 the ﬁﬁi@g{gﬁgﬁ
Ahmggmunﬂ Storane Tank Ack or kept st s fa 3 we AVing

than $00 bayrels:

16.8. il Contsiners containing TENORM waste _shall be kent in s lesk-sroof

16.8:9£.2. The registrant shall use 2 container made of, or lined with, materials that will
not react with, or be mmm;z&tabis with the TENORM waste to be stored so that the ability of the

container 1o contain the waste is.pot impsired or combromised,

16883, A containgr containing TENORM waste shall alwavs be closed and sealed

AT

during storage or while in fransport, exgept when it is pecessacy to add or remove waste, _

1684, A comainer containing TENORM waste sy not be ovcoed, handled. or
stored in a manner that may rapiure the container or cause it 1o lesk,

16,8 ﬂrﬁ Al least guarterly, the repistrant shall inswect greas where containers of
TENORM waste are stored, inspesting for leaking or deterlomging containers or conteinment
systems,

16.8.486. Al containers of TENORM waste shall be stacked in such 2 manner that each
container identification label can be read from the sccess aisle or area,

infomlauaﬁ orior tc siorame:
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16.8.0f 7.4, Name and addvess of Fenerator;

16.8.6£.7.C. Dalc stored; and

1682870, Labeled as radiosetive matorial

16,8508, The registant shafl develop a schedule, not less than gearterly. and procedure
for_agsessing the condition of each coutainer of TENORM waste. The schedule and procedure

iR TR ML

must be adequate to detect oracks, leaks, corrosion and erosion thet may lead o cracks. Jeaks, or
wall thinning to Jess than the required thickness to mainiain vesselcontainer inteerity. Procedures
for emptying 2 waste container to allow entry, nrocedures for personnel nrotection, and inspection
of the interior must be established when necessary to detect corrosion of the waste eontainer sides

‘and bottom. Records shall be maintained for a period of at least five years,

16.9. General Registration.

i6.9.8, %u‘bjee,t to thf: equirements of sections 6.5 - 163 and section 16, }G a geﬁemi
gistration és-hereby-fosnedis hereby lseued io verstiug who shall-he }

tramfer digtribute or dxspme ctf TENORM without regard o quanm} Wiu b repistration ghaﬁ appiy ts:

every facility owned or operated by that person.

TENORM in uamentmtmm greater than those sp@ciﬁﬁd in sestion 16.4 nor the receipt aﬁd disposal i}f
TERORBE wastes from other persons.

168.c. The decontamination of eguipment, facilitics, and land shall be performed oaly by
persans spectfically regisiered by the agenoy or ancther Heensing atate to conduct such work, However,
emplovess or contractors under control and supervision of a geperal registration can perform rouiine
maintenance on eguipment, facilitizs, and land owned o controlled by the general registration.
Maintenance that provides s different pathway for wspﬁ:»m than is fmmd in daily operations and that
imereases the potemtial for additional exposure—is—Be sifered-routinomust be porformed in a
manper that ensures exposures 8o not sxceed ieveis aﬁﬂwaixle by this section.

16.2.d. Trausfer of material or real property.

16.2.4.1. The transfer of TENORM not exempt from this rule from one genersl registrant o
another general registrant is avthorized if)
168.d41A. The eqmpm:.,nt and fafcﬂmeﬂ aonmxmmted Wlﬂi HNGRM ggg;‘“@%tem\l&

m&gge O

1684.1.B. The transfer of control or ownership of land contaminated with TENORM
includes notice to owners of surface and mineral rights to indicate the presence of TENORM.

16.9.43. Transfers not made in accordance with subdivision 16.9.d.1 reguire prior approval
by the agency.

16.8.4.3. Transfers made under subdivision 18.9.4.1 do not relieve the general registrant who
makes the transfer from the responsibilities of assessing the extent of TENORM cootamination or
material presend, nforming the general registrant receiving the TENGRM of these assessments, and
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maintaining records required by thig rule.

169484, A general registrant intending fo tranefer material or real property for unrestricted
use shall document compliance with the requirements of section 16.7 of thia rule. Records of such
sonephance shall ba kept.

16.59.¢. I}istz'ihutien of TE’\IQRM products between gemﬁﬂ re:gisﬁrams The disiributian of

16.8.5 The agency Pidisien-of-Headth may, by written notice, require any person authorized by a
general regﬁstratloﬂ to apply for and obtain a specific registration. The notice shall state the reason or
reasons for requiring 2 specific registration.

16, 1{3 Specaﬁ(‘ Regaatraman ﬁnifzw mhenwse e:xempt 2 gamm shall obtain a &peciﬁs regxsimtmn
TR PR 13 E 2k 2. JRE4R O Beraied b‘ k Sdd 3

16.10.8. Manufacture and distribule any TENORM-materisl-ar-conpamer or refa
containing TENORM unless suthorized by subsection 16.8.¢, e\empted under ti‘ac pmvzsmns of section
16.4, or registered uader the provisions of section 6 of this rule;

16.10.b. Except as provided in subsection 16.9.¢, decontaminsts cquiproent or 1and not ofberwise
sxempied nader the provisions of section 16.4 or facilities contaminated with TENORM in excess of the
levels set forth in section 16.7, as applicable; for purposes of this section, the ters “decontarninate” shall
rot inchude meaintenance which incidentally results in removal of contamination;

16.10.¢. Receive TENMORM from other persons for disposal.
16.11. Filing Application for Specific Registration.
16.11.a. Applications for specific regisiration shall be filed in & maoner and on a form preseribed

by the agency gnd include the registration fee sz suthorized pussusnt o 84 CER 81 Appendiz B
Section 3.B..

16.11.b. The agency may at any time after the filing of the original application, apd before the
gxpiration of the registrstion, reguire further siaterments in order to enable the agency to determine
whether the application should be granted or desied or whether 2 registration should be modified or
revoked.

16.11.e. Each application shall be signed by the applicant or regisirant or 2 person duly
authorized to aot for and on the registrant’s bebalf.

16.11.d.  An application for a speg iﬁ" rcgisﬁration may inchide a request for a registzation

16.11.e. In an application, the applicant may incorporate by reference information contained in
previcus applcations, statements, or reports filed with the sgency provided such references are clear and
specific.

16.11.f Applications and doouments submitted fo the agency may be made available for
public inspection.
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16.12. Requirements for the Issuance of Specific Registrations.
16.12.5. A registration application willmavshall be approved if the agency determines that:
16.12.a.1. The applicant is qualified by reason of training and experience fo use_ gF ManRgE
the TENORM ip question for the purpose, gr in the mapner, requested In accordance with this rule in

such a manner as {0 protect the public health and safoty or property;

16.12.8.2. The spplicant’s proposed eguipment, facilities, and procedures ars adequate o
profect the public health and safety or property;

16.12.2.3. The issuance of the registrant will not be inimical to the health and safety of the
public;

16.12.a.4. The applicant satisfied all applicable speelsbrequirements m this section; and

18.12.8.5. The applicant has met the financial surety requirements of section 16.23.

16.12.3.6. The applicant has adequately addressed the following fterms in the application:
16.12.2.6.A. Procedures and equipment for monitoring and protecting workers;

16.12.2.8.8. Ap evaluation of the radiation levels and concentrations of conlsmination
cxpected during normal operations;

[6.12.2.6.C. Operaling and smergency procedures, including procedures for waste
reduction and quality assursnce of items released for unrestricted use; and

1612860 A method for managing the radicactive material removed fom
contaminated equipment and facilities.

16.12.b, An application for 2 specific registration to decontaminate equipmend, land, or facilities
contaminated with TENORM m excess of the levels set forth in subsections 16.4.5 16.7.h, or Table §4-33
Sali, as applicable, and o dispose of the resulting waste will be approved ift

16.12.5.1. The applicant satisfies the general requirements specified in subseciion 16.12.a;
and

16.12.b.2. The applicant has adequately addressed the following iterns in the application:
16.12.5.2.A. Procedures and equipment for montioring and protection of workers;

16.12.0.2.B. An evaluation of the radiation Jevels and concenirations of contamingtion
expected during normal operations;

16.12.62.C. Operating and erergency procedures, including the identification of
sontractors. sxpected 1o be psed during emergencies. and procedures for waste reduction and quality
assurance of Heros released for unrestricted use; and

1612620, Method of disposing of the TENORM removed from contaminated

equipment, facilities, end land,
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16.12.%};2.5. Fﬂf ﬁach Sitﬁ m}iﬁt@d Lk the Ak i}ﬁ-rﬁﬁ(isﬁ'ﬂﬁﬂ o T e :“qf:f“ degige
the applicant shall submit either: '

16 12b2E1. A statement that the spplicant owns the site where radicactive
material is 1o be used or stored; or

_____________________________ 16,1202 E.2. A statement verifving that the site owner has been informed in
wriling, of the use or storage of radicactive maierial at the site. and that the use of such material is subiect

to fhe rules of the Burean.

16.12.c. An application for a specific Heensergnistration to transfer materials or manufacture or
distribute products containing TENORM to persons sxempted from this rule pursuant to subsection 16.4.b
will he approved ift

16.12.c.1. The applicant sativfies the general requirements specified in subsection 162312 a;

16.12.2.2. The TENCRM is uot contsined 1o any food, beverage, cosmetic, drug, or other
sommodity designed for ingestion or inhalation by, or application {0, a2 human beigg; and

16.12.¢.3. The applicant submits sufficient information relating to the design, manufacture,
prototype testing, quality control procedures, labeling or marking, asd conditions of handling, storage,
use, and disposal of the TENORM material or product fo demonstrate that the material or product will
meet the safety criteria set forth in section 16.13. The information shall nclude:

16.12.c.3.A. A deseription of the roaterial or product and fts intended use or uses;

16.12.c.3. 8. The type, quaniity, and concentration of TENORM i each material or
produect;

16.12.03.C. The chemical and physical form of the TENORM in the material or product,
and changes in chemical and physical form that may occur during the useful life of the materinl or
product;

16.12.c.3.00. An analysis of the solubility in waler and body fluids of the TENORM in
the material or product;

18.12.c3.E. The deils of manufacture and design of the material or product relating to
containment and shielding of the TENORM and other safety festures under normal and severe conditions
of handling, storage, uss, reuse, and disposal of the material or product;

18.12.c3.F. The degree of access of human beings to the materisl or product during
normal handling, use, and dispossl;

16.32.¢3.G. The toial quantity of TENORM expected to be distributed annually in the
material or product;

16.12.c.3.H. The expected useful life of the material or product;
16.12.¢3.1. The proposed method of labeling or marking each unit of the material or

product with identification of the manufacturer or initial trassferor of the produoet and the radionuelides
and quantity of TENORM in the material or product;
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16,1230  The procedures for protoltype testing of the material or product to
demonstrate the effectiveress of the containment, shielding, and other safety festures under both nornsal
and severs conditions of handling, storage, use, reuse, and disposal;

16.12.c.3. K The results of the prototype testing of the matenial or product, including any
change in the form of the TENORM contained in it the extent to which the TENORM may he released to
the environment, any change in radiation levels, and any other changes in safety features;

18.12.c3.L. The estimated external radistion doses and dose commitments relevant to
the safety oriteria in section 16.13 and the basis for such estimates;

161263 M. A determingtion that the probabilities with respect o doges reforred to in
section 16.13 meet the safety criteria;

16.12.0.3.N. The quality control procedurcs to be followed in the production of
production lois of the material or product, and the quabity control standards the material or product will be
required to meet; and

16.122.3.0. Any additiopal information, including experimental stadics and tests,
required by the agency (o facilitate 4 determination of the radiation safety of the material or product.

16.12.d. Notwithstanding the provisions of subsection 16.13.b, the agency may deny an
application for 2 specific registration if the end uses of the produst are frivolous or cannot be reasonably
foreseen,

16.13. Safety Criteria for Products. An applicant for a registration vnder subsection 16.12.¢. shall
demoustrate that the product is designed and will be manufsctured so that:

16.13.a. In normal use and disposal of a single exempt item, and in normal handling apd storage
of the quantities of exempt items likely to accumulate in one location during marketing, distribution,
mgtaBation, and servicing of the product, it is vnlikely that the TEDE in any one year, 1o a suitable sample
of the group of individuals expected to be most highly exposed to radiation or radioactive maisrial from
the product will pot excesd the doses in Column I of £8able §4-23 Hb 1604

16.13.b. In use and disposal of a single exempt item and v bandiing and storage of the quangities
of sxempt items likely to accumulaie in one location during marketing, distribution, insiallation, and
servicing of the product, the probability is low that the containment, shiekding, or other safety features of
the product would fail under such circumstances that a person would receive an externs! radiation doss or
dose comm itmes;t m excess of the dose to the dpprz‘pmte organ as specified i Column I of the Table §4-
23 Hb s-Subsestion-16-i4: and the probability is neghmbie thet & person would receive an external
radigtion dase or dose commﬂment in excess of the dose to the appropriate organ as specified n Cokumnp
$EY of the Table §4-23 s Sobseotion-16:34Hh,

16.13.0, 1t is unlikely that there will be a sigmiflicant redustion in the effectiveness of the
containment, shiclding, or other safety features of the product from wear and abuse likely o otouwr in
normal handling and use of the product during its usefd Bfe,

16.14. Table of Organ Doses refer to €Table 64-23 Hh,
18.15. Issusnce of Specific Registrations.

16.15.2. Upon a determination that an application meets the requiremends of this rule, the agency
wailmnayshall lssue 2 specific regiviration authorizing the proposed activity in such form and containing
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such conditions and limitstions as if decns appropriste Or BECSYSATY.

16.15b. The agency may incorporsiz in any Beenseeneeifie roxistration ot the time of issuanes,
ar thereafter by amendnient, spch additional requirements and conditions with respect fo the registrant’s
receipt, possession, use, and wransfer of TENORM subject to this section as it desms appropriste or
necessary in order to:

16.15h.1, Protect public health and safety or property;

18.15b.2, Require such reports and the keeping of such records, and to provide for such
inspections of activities under the Hesasesnecifie reciciration 3s may be appropriste or necesgary; and

16.15.5.3. Prevent loss, theft, or loss of control of TENORM subject to this section.
16,16, Conditions of Specific Registration Issued Under Section 16,12,
16.16.a. General Terms and Conditions.

16.16.2.1. Each specific registration fssued pursuant to this section shall be subject to all the
provisions of this rule, now or hereafler in effect, and to all reles, and orders of the agency.

16.16.4.2. No speeifie registration issued or granted under this section and no right to possess
or utilize TENORM granted by any gpecific repistration issued pursnant to this section shall be
transferred, assigned, or in any mamper disposed of, sither voluptarily or involumbtarily, directly or
indirestly, through transfer of conirol of any specific registration to any persen undess the agency shall,
after securing full information, find that the fransfer is in accordance with the provisions of this rele, and
shall give [is consent in writing.

18.16.2.3. Each person registered by tha BEETCY pursuant o ﬂm sﬁutmn shail canﬁne use and
possession of the TENORM registerad

i6.16.5.4. Each person registered by the agency pursuant fo this section is subject to the
general Heemse-urovisions of sectons 16.6, 16.7 and 168,

16.16.a.5. Each gpecific registrant shall:
16.16.2.5.A. Notify the agency, in writing, immediately foliowing the filing of 2
volumary or involuntary petition for bankruptey under any Chapters of Title I (banloruptcy) of the United
Brates Code {131 U.S.C.)y by or against:
18.16.8.5.A.1. A gpeeifie regictrant;

_ 16.16.8.5.4.2. An entity controlling 2 gpecific registrant or listing the spesific
registration or 3pecific registrant as property of the estate; or

16.16.2.5.4.3. An affiliate of the snseific.

16.18.2.5.8. Indicate in their Bankrupicy notification:

16.16.2.5.8.1. The bankruptey court in which the petition for bankruptey was filed;
and

16.16.2.5.B.2. The daie of the filing of the pelition.
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16.16.2.6, Fach specific reglstrant Hesmsee shall noiify the agepcy in writing prior io
compmencing sctivities fo reclaim the Heensod-

¥ a listed f&_mim__aﬁd site.

16.16.2.7, Netification of Site or Area Closure, When 8 specific revistrant-Beomses hag
't}ﬁi‘manenﬂ ceasesi u’ae of 1 F NORRM and all Dﬂ‘lt’ﬂ‘ radsoactwe migterials at 8 siie or ;}Grtmn af a facih‘\

for 8 mnod s)f tw PEAER, the smmﬁc m&tmnﬁm %haﬁ wzthm 50 days, rﬂmvxde thc foikawam:
information in writing to the apency:

16.15.a.7. .4, The location of the facility, site, or grea;

16.16.8.7.8. The pian for reclaiming or decontaminating the facility, site or area: and

16162 7.0 An evaluation of any changes to the financial assurance submibled in
_saccarti,amf;e with section 16.23,

16.16.b, Quality Control, Labeling, and Reports of Transfer. Each person registered under
subsection 18.12.¢ shall:

16.16.b.1. Carry out adeguate control procadures in the manudfacture of the product to assure
that each production lot meets the quality control standards approved by the agency;

16.18b.2. Label or mack each unit so that the manufacturer, processor, producer, or initial
tramsferor of the material or product and the TENCORM ip the product can be dentified; and

161603, Maintain records identifying by name and address, sach person to whom
TENCGRM is transferred for use under subsection 18.4.b or the eguivalent regulations of a licensing state,
and stating the kinds, quantities, and uses of TENORM transferred. An annual sumarary report stating the
total quantity of each radionuclide transforred under the specific registration shall be fled with the
agency. Each report shall cover the year ending December 31, and shall be filed within 90 days theroafter.
If no trangfers of TENORM have been made pursvant to subsection 18.12.¢ during the reporting period,
the report shall so indicate.

16.17. Expiration and Termination of Specific Registrations,

16.17.a. Except as provided in subdivision 16. l?dﬁ and su‘ﬁseciien 18, wb eac:h spe;:iﬁc
registration shall be
the m(mth :and yeair statud tharem Ay uxmmtm daty on g spegific Wgﬁmﬁmum amﬁhea unh 0
sahonn- - seress- fu-Heovesidesionated facilities, sites or activities, Fxpimtion of a snecific
Eﬁa&wrag&sm@m shaﬂ not_relieve the Heemseerepivtrant of responsibility for decommissioning ils
facility and terminating the specifie keemmmmnm.

- 18.17.b. Each specific registrant shall notify the agency in writing snd request termination of the
specific registration when the zpecific registrant dectdes to tenminate sl achivities mvolving TEMNORM
authorized undsr the specific registration. This notification and requost for termination of the specifie
registration must include the reports and information specified in subdivision 16.17.4.6, i soplisable.
The registrant is subject to the provisions of subsections 16.17.d and 16.17.¢, as applicable.

18.17.c. Wo less than 30 days before the sxpiration date specified in 2 specific registration, the
registrant shell gither:

16.17.c.1. Submit an application for specific registration renewal under section 16.18; or
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16.17.c.2. Notify the agency in writing, under subsection 16.17.b, if the specific registrant
decides w discontinue all activities involving TENGORM,

18.17.4. If a gpegific registrant does oot submil an apphication for gnecific registration renewal
under Ssubsection 16.18,, the speeifie registrant shall, on or before the expirstion date specified in the
specifie registration:

16.17.4.1. Termeinate use of TENORM;

16.17.42. Remove TENORM contamination consistent with the requirements of section
16.7.;

16.17.4.3. Properly dispose of TENOEM waule; and

16.17.d4. Submit a report of disposal of TENORM and radistion surveys to confirm the
absence of TENORM or to cstablish the levels of residual TENORM contamination. The specific
registrant shall, as appropriste:

gamma radiation af one centimeter and gamnma radintion 8t one meter from surfaces and report levels of
radicactivity in units of disintegrations per minute {or micyocuries) per 100 sqoare centimeters removable
and fixed on surfaces, microcuries of Reoquere] per milliliter in water, and picocuries or Becguerels per
gram in contaminated solide such as soils or concrete; and

16.17.4.4.8. Specify the instruments used and certify that each imstrament is properly
calibrated and tested.

16.17.4.5. H levels of residual activity are less than those cstablished im section 16.7, the
suecifie registrant shall so certify, If the agency defermines that this certification and the imformation
submitted under subdivision 16.17.d.4 is adequate and swrveys confirm the findings, the sgency will
naotify the sperifie registrant in writing that the registration is terminated.

16.17.4.6. If levels of residual TENORM are not in conformance with criteria established in
section 16,17, the gpecific registration continues in effect beyond the expiration date, if necessary, with
respect fo possession of residual TENORM until the agency notifies the speeific registrant in writing that
the specific registration is terminated. During this time, the syecific registrant is subject fo the provisions
of subscction 16.17.¢ In addition to the information submifted under subdivision +%4418,17.d.4, the
apecifie registrant shall submit a plan, f appropriate, for decontaminating the location or Jocations and

disposing of the residual TENORM.

16.17.e. Each spegific registrant who possesses residual TENORM under subdivision 16.17.4.,
foHowing the expiration date specified in the specifie registration, shall:

16.17.e.1. Be limited to actions involving TENORM related to preparing the locations for
release for unrestricted use; and

16.17.6.2. Continue o confrol eniry to restrivted areas uxtil the locations are suitable for
release for vnrestricted use and the agency notifies the gpecific registrant in writing that the specific
registration {s terminated.

16.18. Benswal of Specific Registrations.
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16.18.a. Applications for ronewal of specific registrations shall be filed in accordance with
section 16.11 snd sectice 161 7ad.

16.18.b. In any case in which a specifie regictragtion, not less than 30 days prior to expirstion of
an existing gnecifis registration, has filed an application I proper form for renewal or for 2 new gpecific
registeation authorizing the same achvities, such sxisting speeific registration shall pot expire until final
action by the agency.

16,19, Amendment of Specific Registrations at Reguest of Registrant. Applications for amendment
of a spegific registration shall be filed In accordance with section 16.11 and shall specify the respects in
which the regisivant desires the specific registration to be amended and the grounds for such amendment,

16.20. Agency Action on Applications 1o Renew and Amend Specific Registrations. In considering
an application by a gpecifie registrant to renew or amend the specific registration, the agency will spply
the criteria set forih in section 16,12

16.21. Modification and Revocation of Specific Registrations.

16.21 Bg. Any specifie registration may be revoked, suspended, or modified, in whole or in part,
for any material false statervent in the application or any materisihy fulse statement of fact required under

provigions of this rule, or becanse of conditions revealed by such application or statement of fact or any
report, record, or inspection or other mesns which would warrant the agency o refuse o grant a gpecific
rsgsstraucn on an original apphication, or for viclation of, or fallure to observe any of the gpplicable and
stamtive terms and conditions of this rule, or of the sgemﬁ ¢ rogisiration, or of any rule, regulation, or
Grder af the ageney.

16.21 gh. Except in cases of willfulness or those in which the pub?ic health, interest or safety
requires otherwise, the agency shall not modify, suspend or revoke . speeifie registration prior to the
ingtitution of proceedings unless faets or conduct which mey warrant such action shaﬂ have been called to
the attention of the specific registrant In writing and the Emﬁc registrant shall have been accorded am

Rt

opportunity to demonstrate or achicve compliance with all Jawful requirements.

16.22, Reciprocal R@mgnitima Qf Speuiﬁu Rﬁgisimtimm Subj ﬁ:ct o this mi:,, any permn w}m holds a
specific registration B
the agency having junsdnct:un whr:re the _sgsemﬁ ,mgisz‘ram mamtams #ix Qfﬁw far dmctmg the registered
activity and at which radiation safety records are pormally mainained, is hereby granted a general
registration to conduct the activities authorized in such registering document within this state for a period
not in excess of 180 days i any calendar year provided that:

16.22.8. The registering document does not limit the activity authorized by such document o
specified installations or locations;

18.22.b. The cut-of-staie registrant o ligenses notifies the apenoy in writing at lsast thres davs
prior {0 engaging in such activity. Such notification shall indicate the Joecation, period, and type of
proposed possession and use within the State, and shall be accompanied by a copy of the pertinent
registering document. If, for a specific case, the three day period would impose an undue hardship on the
out-of-state registrant of Heeasee, the registrant may, upon application o the agency, obtain permission to
proceed sooner. The agency may waive the requirement for filing additional wrilten notificstions during
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the remainder of the calendar vear following the receipt of the initial notification from a person engaging
in activities under the general registration provided in subsection 16.22.a;

16.22.c. The out-of-stute registrant gy Hoenser complies with all applcable rules of the agency
and with all the terms and conditions of the registering document, except any such terms and conditions
which may be inconsistent with applicable rules of the agency;

16.22.d. The out-of-state registrant gy Hepmsee supplies such other information as the sgency
may request; and

16.22.e. The out-of-siste registrant gr Meemsee shall not wansfer or dispose of TENCORM
possessed or used under the general registration provided in subsection 16.22.a except by transfer 1o a
person:

16.22.e.1. Specifically registered by the agency or by another licensing staie 1o receive such
TENORM; or

16.22.e.2. Exempt from the requirements for a regisiration for such TENORM under section
16.4,

16.23. Financial Surely Amangements for Specific Reglatrations, Parssvast-to-§64-C08-<35-elach
spesific registrant or applicant for a gpeeific registration under section 16.12 shall post with the agency
financial surety, or security, 1o ensare the protection of the public health and safety and the environment
in the event of absndonment, default, or other inability or unwillingness of the ggeeifie registrant to meet
the requirements of this role. Financial mwety arrangements shall:

16.23.a. Congist of cash deposite, certificates of deposit, government securities, irrevocable
letters or lines of credit, or any combination of these;

16.23b. Be in av amount sufficient to meet the applicant’s or registrant’s cbligations saderthe
act-and-this-mlefir remedmtmn cf theapslicable r&g@smﬁ facilitv or facilities, land and eaummem
smd shali be e w853 80 -umless-based wpon agency approved cost estimatese-an

,

16.23.c. Be established prior to issuance of the registration or the commencement of operations
o assure that sufficient funds will be available to carry out the decontamination and decommissioning of
the facility or facilitics;

16.23.4. Be continuous for the duration of the registration and for a period coincident with the
applicant or registrant responsibility under this rule;

16.23.e. Be avaiiable in West Virginia subject to judicial process and execotion in the event
required for the purposes set forth; and

vighin 98 -devs of July- 1. 2801-fern ne-in-effect an-that-dete,
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